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U.S. Customs Service 


Treasury Decisions 


(T.D. 80-227) 
Drawback Contracts (Rates) 


There follows two approved drawback contracts (rates). Anyone 
who can comply with the conditions of one of these contracts may 
adhere to it by notifying a Regional Commissioner of Customs in 
writing of its intentions to do so and providing him with the following 
information: 

1. Name and address of adherent; 

2. Factories which will operate under the contract; 

3. If a corporation, the names of officers or persons with power 
of attorney who will sign drawback documents on behalf of 
adherent. 

These contracts are designed to simplify drawback procedures 
for certain common manufacturing operations. It of course does not 
preclude or limit the use of individual contracts. 

Dated: September 4, 1980. 

GerorceE C. STEUVART 
(For Alfred G. Scholle, Director, 
Carriers, Drawback and Bonds Division). 


(A) Drawsack Contract Unpier 19 U.S.C. 1313(B) ror ORANGE 
Juice Propucts 


Imported merchandise or draw- Duty-paid, duty-free, or domestic 
back products to be designated merchandise of the same kind 
as the basis for drawback on and quality as that designated 
the exported products which will be used in the pro- 

duction of the exported products 


Concentrated orange juice for Concentrated orange juice for 
manufacturing (of not less than manufacturing (of not less than 
55° Brix) as defined in the stand- 55° Brix) as defined in the stand- 
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ard of identity of the Food and ard of identity of the Food and 
Drug Administration (21 CFR Drug Administration (21 CFR 
146.153) and meets the grade A 146.153) and meets the grade A 
standard of the U.S. Department standard of the U.S. Department 
of Agriculture (7 CFR 2852.2221— of Agriculture (7 CFR 2852.2221- 
2231). 2231). 


The imported merchandise which we will designate on our claims 
will be so similar in quality to the merchandise used in producing the 
exported articles on which we claim drawback that the merchandise 
used would, if imported, be subject to the same rate of duty as the 
imported designated merchandise. 

Fluctuations in market value resulting from factors other than 
quality will not affect the drawback. 


EXPORTED ARTICLES ON WHICH DRAWBACK WILL BE CLAIMED 


1. Orange juice from concentrate (reconstituted juice). 
2. Frozen concentrated orange juice. 


GENERAL STATEMENT 


We process orange juice products for our own account. We may 
produce products for the account of another producer or another 
producer may produce products for our account under contract 


within the principal and agency relationship outlined in T.D. 55027 (2) 
and 55207(1). 


PRODUCTION 


1. Orange juice from concentrate (reconstituted juice).—Concentrated 
orange juice for manufacturing is reduced to a desired 11.8° Brix by a 
blending process to produce orange juice from concentrate. The follow- 
ing optional blending processes may be used: 

The concentrate is blended with fresh orange juice (single 
strength juice) ; or 

The concentrate is blended with essential oils, flavoring com- 
ponents, and water; or 

The concentrate is blended with water and is heat treated to 
reduce the enzymatic activity and the number of viable micro- 
organisms. 

2. Frozen concentrated orange juice-—Concentrated orange juice 
for manufacturing is reduced to a desired degree Brix of not less than 
41.8° Brix by the following optional blending processes: 

The concentrate is blended with fresh orange juice (single 
strength juice) ; or 

The concentrate is blended with essential oils and flavoring 
components and water. 
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MULTIPLE PRODUCTS, WASTE, LOSS OR GAIN 


Not applicable. 


PROCEDURES AND RECORDS MAINTAINED 


We will maintain records to establish: 

1. The identity and specifications of the merchandise we 
designate; 

2. The quantity of merchandise of the same kind and quality 
as the designated merchandise we used to produce the exported 
articles; 

3. That, within 3 years after receiving it at our factory, we 
used the designated merchandise to produce articles. During 
the same 3-year period, we produced the exported articles. 

We realize that to obtain drawback we must establish that the 
completed articles were exported within 5 years after the importation 
of the imported merchandise. 

Our records establishing our compliance with these requirements 
will be available for audit by Customs during business hours. We 
understand that drawback is not payable without proof of compliance 
with title 19, United States Code, section 1313(b), and part 22 of 
the Customs Regulations. 


INVENTORY PROCEDURES 


Our inventory procedures will show how we will satisfy the legal 
requirements discussed under the heading ‘Procedures and Records 
maintained.””’ We understand that if our records do not show that 
we satisfy those legal requirements, drawback cannot be paid. 


BASIS OF CLAIM FOR DRAWBACK 


The basis for claim for drawback will be the quantity of concen- 
trated orange juice for manufacturing used in the production of the 
exported articles. 

It is understood that when fresh orange juice is used as “cutback,” 
it will not be included in the ‘pounds solids’ when computing the 
drawback due. 


AGREEMENTS 


The corporation specifically agrees that it will: 
1. Comply fully with the terms of this statement when claim- 
ing drawback; 
2. Open its factory and records for examination at all reason- 
able hours by authorized Government officers; 
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3. Keep its drawback related records and supporting data 
for at least 3 years from the date of liquidation of any drawback 
claim predicated in whole or in part upon this statement; 

4. Keep this statement current by reporting promptly to the 
Regional Commissioner who liquidates its claims any changes 
in the number or locations of its offices or factories, the corporate 
name, or the corporate organization by succession or reincor- 
poration; 

5. Keep a copy of this statement on file for ready reference 
by employees and require all officials and employees concerned 
to familiarize themselves with the provisions of this statement; 
and, 

6. Issue instructions to insure proper compliance with title 
19, United States Code, section 1313(b), part 22 of the Cus- 
toms Regulations and this statement. 


(B) Drawsack Contract Unprr 19 U.S.C. 1313(b) ArticLEs 
Manvuracturep Usine STEEL 


Imported merchandise or draw- Duty-paid, duty-free or domestic 
back products to be designated merchandise of the same kind 
as the basis for drawback on the and quality as that designated 


exported products which will be used in the manu- 
facture of the exported products 


Steel of one general class, e.g. Steel of the same general class, 
an ingot, falling within one SAE, specification and grade as the steel 
AISI, or ASTM' specification, in the column immediately to the 
and if the specification contains left hereof. 
one or more grades falling within 
one grade of the specification. 


1. The duty-free or domestic steel used instead of the duty-paid steel 
will be interchangeable for manufacturing purposes with the duty-paid 
steel. To be interchangeable a steel must be able to be used in place of 
the substituted steel without any additional processing step in the 
manufacture of the article on which drawback is to be claimed. 

2. Because the duty-paid steel that is to be designated as the basis 
for drawback is dutiable according to its value, the amomt of duty 
can vary with its size (gage, width, or length). Inasmuch as the 
designated duty-paid steel may differ in size from the steel actually 
used to manufacture the exported articles, the drawback claimant 
agrees to designate the lowest value steel first, then the next higher 


1 Standards set by the Society of Automotive Engineers (SAE), the American Iron and Steel Institute 
(AISI), or the American Society for Testing and Materials (ASTM). 
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value steel, and so on, designating the steel having the highest value 
last. 

3. The drawback claimant agrees that the duty-paid steel will be so 
similar in quality to the steel used to manufacture the articles on which 
drawback will be claimed that the steel so used, if imported, would be 
classifiable in the same tariff item number and at the same rate of duty 
as the duty-paid imported steel. 

4. Itis agreed that any fluctuation in market value caused by a factor 
other than quality does not affect drawback. 

5. If the steel is coated or plated with a base metal, in addition to 
meeting the requirements for uncoated or unplated steel set forth in 
the parallel columns the drawback applicant agrees that the base-metal 
coating or plating on the duty-free or domestic steel used in place of the 
duty-paid steel will have the same composition and thickness as the 
coating or plating on the duty-paid steel. If the coated or plated 
duty-paid steel is within a SAE, AISI, ASTM specification, any 
duty-free or domestic coated or plated steel covered by the same 
specification and grade (if two or more grades are in the specification) 
is considered to meet this criterion for same kind and quality. 


EXPORTED ARTICLES ON WHICH DRAWBACK WILL BE CLAIMED 


The exported articles will have been manufactured in the United 
States using steels described in the parallel columns above. 


GENERAL STATEMENT 


We manufacture for our own account. We may produce articles for 
the account of another or another manufacturer may produce articles 
for our account under contract within the principal and agency rela- 
tionship outlined in T.D. 55027(2) and 55207(1). 


PRODUCTION 


The steels described in the parallel columns will be used to manu- 
facture new and different articles, having distinctive names, characters 
and uses. 

MULTIPLE ARTICLES 

Not applicable. 

WASTE 


The drawback claimant understands that no drawback is payable on 
any waste which results from the manufacturing operation. Unless 
the claim for drawback is based on the quantity of steel appearing in 
the exported articles, the drawback claimant agrees to keep records 
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to establish the value (or the lack of value), the quantity, and the 
disposition of any waste that results from manufacturing the exported 
articles. If no waste results, the drawback claimant agrees to keep 
records to establish that fact. 


LOSS OR GAIN 


The drawback applicant agrees to keep records showing the extent 
of any loss or gain in net weight or measurement of the steel caused by 
atmospheric conditions, chemical reactions, or other factors. 


PROCEDURES AND RECORDS MAINTAINED 


We will maintain records to establish: 

1. The identity and specifications of the merchandise we 
designate; 

2. The quantity of merchandise of the same kind and quality 
as the designated merchandise ? we used to produce the exported 
articles; 

3. That, within 3 years after receiving it at our factory, we used 
the designated merchandise to produce articles. During the same 
3-year period, we produced * the exported articles. 

We realize that to obtain drawback the claimant must establish 
that the completed articles were exported within 5 years after the 
importation of the imported merchandise. 

Our records establishing our compliance with these requirements 
will be available for audit by Customs during business hours. We 
understand that drawback is not payable without proof of compliance 
with title 19, United States Code, section 1313(b), and part 22 of 
the Customs Regulations. 


BASIS OF CLAIM 


The drawback claimant agrees to claim drawback on the quantity 
of steel used in producing the exported articles only if there is no 
waste or valueless or unrecovered waste in the manufacturing 
operation. 

If there is no waste or if the drawback claimant does not want to 
keep records of any waste involved, the drawback claimant may claim 
drawback on the quantity of eligible steel that appears in the exported 
articles. 

If there is valuable waste recovered from the manufacturing opera- 
tion and records are kept which show the quantity and value of the 


2 Tf claims are to be made on an “appearing in’”’ basis, the remainder of this sentence should read ‘“‘appear- 
ing in the exported articles we produced.” 
’ The date of production is the date an article is completed. 
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waste from each lot of steel, the drawback claimant may claim draw- 
back on the quantity of eligible material used to produce the exported 
articles less the amount of that steel which the value of the waste 
would replace. 

AGREEMENTS 


The corporation specifically agrees that it will: 

1. Comply fully with the terms of this statement when claiming 
drawback; 

2. Open its factory and records for examination at all reasonable 
hours by authorized Government officers; 

3. Keep its drawback related records and supporting data for at 
least 3 years from the date of liquidation of any drawback claim 
predicated in whole or in part upon this statement; 

4. Keep this statement current by reporting promptly to the 
Regional Commissioner who liquidates its claims, any changes in 
the number or locations of its offices or factories, the corporate 
name, or the corporate organization by succession or rein- 
corporation ; 

5. Keep a copy of this statement on file for ready reference by 
employees and require all officials and employees concerned to 
familiarize themselves with the provisions of this statement, and 

6. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313(b), part 22 of the Customs 
Regulations and this statement. 


(T.D. 80-228) 
Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of manmade fiber textile products manufactured or produced 
in Singapore 
There is published below a directive of August 13, 1980, received by 
the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of manmade fiber textile products in category 604 manufac- 
tured or produced in Singapore. This directive amends, but does not 
cancel, that committee’s directive of December 14, 1979 (T.D. 80-50). 
This directive was published in the Federal Register on August 19, 
1980 (45 F.R. 55252), by the committee. 
(QUO-2-1) 
Dated: September 4, 1980. 
Wiuutam D. Styne, 
(For Richard R. Rosettie, Acting 
Director, Duty Assessment Division). 


326-866 O - 80 - 2 
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U.S. DeparTMENT oF COMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., August 13, 1980. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 


Dear Mr. Commisst1onEr: This directive further amends, but does 
not cancel, the directive issued to you on December 14, 1979, by the 
chairman, Committee for the Implementation of Textile Agreements, 
concerning imports into the United States of certain cotton, wool, 
and manmade fiber textile products, produced or manufactured in 
Singapore. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton, Wool and 
Man Man-Made Fiber Textile Agreement of September 21 and 22, 
1978, as amended, between the Governments of the United States 
and Singapore; and in accordance with the provisions of Executive 
Order 11651 of March 3, 1972, as amended by Executive Order 11951 
of January 6, 1977, you are directed to prohibit, effective on August 18, 
1980, and for the 12-month period which began on January 1, 1980 
and extends through December 31, 1980, entry into the United States 
for consumption and withdrawal from warehouse for consumption of 
manmade fiber textile products in category 604, produced or manu- 
factured in Singapore, in excess of 975,610 pounds.’ 

The action taken with respect to the Government of Singapore and 
with respect to imports of manmade fiber textile products from 
Singapore has been determined by the Committee for the Implemen- 
tation of Textile Agreements to involve foreign affairs functions of the 
United States. Therefore, these directions to the Commissioner of 
Customs, which are necessary for the implementation of such actions, 
fall within the foreign affairs exception to the rulemaking provision 
of 5 U.S.C. 553. This letter will be published in the Federal Register. 

Sincerely, 
ArtHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


' The level of restraint has not been adjusted to reflect any imports after Dec, 31, 1979. 
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(T.D. 80-229) 


Coastwise Transportation—Customs Regulations Amended 


Section 4.93(b)(2), Customs Regulations, amended to add Italy to the list of 
nations whose registered vessels are permitted to transport certain articles 
coastwise 


TITLE 19—CUSTOMS DUTIES 
CuapterR I—U.S. Customs SERVICE 
PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to add 
Italy to the list of nations which permit vessels of the United States to 
transport certain articles specified in section 27, Merchant Marine Act 
of 1920, as amended, between their ports. Satisfactory evidence has 
been obtained by the Department of State that Italy places no 
restriction on the transportation of the specified articles by vessels 
of the United States between ports in Italy. This amendment provides 
reciprocal privileges for vessels of Italian registry. 


EFFECTIVE DATE: February 26, 1980. 


FOR FURTHER INFORMATION CONTACT: Charles W. Hart, 
Carriers, Drawback, and Bonds Division, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229; 202-566-5706. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 27, Merchant Marine Act of 1920, as amended (46 U.S.C. 
883) (the act), provides generally that no merchandise shall be trans- 
ported by water, or by land and water, between points in the United 
States except in vessels built in and documented under the laws of the 
United States and owned by U.S. citizens. However, the act, as 
amended by Public Law 90-474 (82 Stat. 700; T.D. 68-227), provides 
that if the Secretary of State advises the Secretary of the Treasury 
that a foreign nation does not restrict the transportation of certain 
articles between its ports by vessels of the United States, reciprocal 
privileges will be accorded to vessels of that nation, and the prohibition 
against the transportation of those articles between points in the 
United States will not apply to its vessels. 

Section 4.93(b)(1), Customs Regulations (19 CFR 4.93(b)(1)), lists 
those nations found to extend reciprocal privileges to vessels of the 
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United States for the transportation of empty cargo vans, empty lift 
vans, and empty shipping tanks. Those nations found to grant recipro- 
cal privileges to vessels of the United States for the transportation of 
equipment for use with cargo vans, lift vans, or shipping tanks; empty 
barges specifically designed for carriage aboard a vessel and certain 
equipment for use with such barges; certain empty instruments of 
international traffic; and certain stevedoring equipment and material 
are listed in section 4.93(b)(2), Customs Regulations (19 CFR 
4.93 (b) (2)). 

Italy is included in the list in section 4.93(b)(1), Customs Regula- 
tions (19 CFR 4.93(b) (1)), of those nations found to extend reciprocal 
privileges to vessels of the United States for the transportation of 
empty cargo vans, empty lift vans, and empty shipping tanks. 

On February 26, 1980, the Department of State advises the Secre- 
tary of the Treasury that Italy now places no restriction on the trans- 
portation of the other articles listed in the act by vessels of the United 
States between ports in Italy. Therefore, reciprocal privileges are 
accorded to vessels of Italian registry as of that date. 


FINDING 


On the basis of the information received from the Secretary of State, 
as described above, I find that the Government of Italy places no 
restriction on the transportation of the other articles specified in sec- 
tion 27 of the Merchant Marine Act of 1920, as amended, by vessels of 
the United States between points in Italy. Therefore, reciprocal 
privileges are accorded to vessels of Italian registry as of February 26, 
1980. 


AMENDMENT TO THE REGULATIONS 


To reflect the reciprocal privileges granted to Italy, section 
4.93(b) (2), Customs Regulations (19 CFR 4.93(b) (2)), is amended by 
inserting ‘“‘Italy” between “Israel” and “Liberia” in the list of nations 
under this section. 


(Sec. 27, 41 Stat. 999, as amended, sec. 14, 67 Stat. 516, Public Law 90-474, 
82 Stat. 700 (5 U.S.C. 301, 19 U.S.C. 1322(a), 46 U.S.C. 883).) 


INAPPLICABILITY OF PUBLIC NOTICE AND DELAYED EFFECTIVE DATE 
REQUIREMENTS 


Because this is a minor amendment in which the public is not 
particularly interested and there is a statutory basis for the described 
extension of reciprocal privileges, notice and public procedure pursuant 
to 5 U.S.C. 553(b)(B) are unnecessary. In accordance with 5 U.S.C. 
553 (d) (1), a delayed effective date is not required because this amend- 
ment grants an exemption. 
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REGULATIONS DETERMINED TO BE NONSIGNIFICANT 


In a directive published in the Federal Register on November 8, 
1978 (43 F.R. 52120), implementing Executive Order 12044, Im- 
proving Government Regulations, the Treasury Department stated 
that it considers each regulation or amendment to an existing regula- 
tion published in the Federal Register and codified in the Code of 
Federal Regulations to be significant. However, regulations which are 
nonsubstantive, are essentially procedural, do not materially change 
existing or establish new policy, and do not impose substantial addi- 
tional requirements or costs on, or substantially alter the legal rights 
or obligations of, those affected, with secretarial approval may be 
determined not to be significant. Accordingly, it has been determined 
that this document does not meet the Treasury Department criteria 
in the directive for significant regulations. 


DRAFTING INFORMATION 


The principal author of this document was Betty A. Stemley, 
Regulations and Research Division, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other offices of the 
Customs Service and the Departments of State and the Treasury 
participated in its development. 

Dated: August 29, 1980. 

Joun P. Srmpson 
(For Assistant Secretary of the Treasury). 


[Published in the Federal Register, Sept. 15, 1980 (45 F.R. 60900)] 


(T.D. 80-230) 
Bonds 


Approval and discontinuance of carriers bonds, Customs form 3587 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol 
“T)” indicates that the bond previously outstanding has been dis- 
continued on the month, day, and year represented by the figures 
which follow. “PB” refers to a previous bond, dated as represented 
by figures in parentheses immediately following, which has been 
discontinued. If the previous bond was in the name of a different 
company or if the surety was different, the information is shown in 
a footnote at the end of the list. 

Dated: September 8, 1980. 
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y Date of Filed with district 
Name of principal and surety Date of bond approval director/area 


director/amount 


American Auto Shippers, Inc., 450 Seventh Ave., NY, | June 23, 1980 23,1980 | New York Sea- 
NY; motor carrier; Old Republic Insurance Co. port, NY 


$50,000 


Bicentennial Transport, Inc., 317 N. Point Blvd., 12, 1980 18, 1980 |Baltimore, MD 
Baltimore, MD; motor carrier; Fidelity and Deposit $25,000 
Co. of MD. 
(PB 1/21/80) D 6/12/80! 


Burgmeyer Brothers, Inc., P.O. Box 192, Reading, . 18,1977 i Philadelphia, PA 
PA; motor carrier; Fidelity & Deposit Co. $50,000 
D 7/27/80 


Roger A. Chilton DBA Chilton Trucking Co., Route 18, 1980 Port Arthur, TX 
5, Box 934, Beaumont, TX; motor carrier St. Paul $25,000 
Fire and Marine Ins. Co. 


Coastal Transport & Trading Co., Inc., a w/o/s of Re- 
frigerated Transport Co., Inc., 3901 Jonesboro Rd., 
SE Forest Park, GA; motor carrier; The Aetna Cas- 
ualty and Surety Co. of Ill. 

(PB 8/25/72) D 8/13/802 


Savannah, GA 
$25,000 


Denver Southwest Express P.O. Box 9799, Little 11,1980 | New Orleans, LA 
Rock, Arkansas; motor carrier; St. Paul Fire and | $25,000 
Marine Ins. Co. 


Momsen Trucking Co., 13811 ‘‘L”’ St., Omaha, NB; 24, 1980 Chicago, IL. 


motor carrier; St. Paul Fire & Marine Ins. Co. $25,000 


National Carriers, Inc., P.O. Box 1358, 1501 E. Eighth, 19, 1980 | St. Louis, MO 
Liberal, KS; motor carrier; American Casulaty Co. | $50,000 
of Reading, PA. 


Palmer Motor Express, Inc., P.O.B. 103, Savannah, ; 11,1980 | Savannah, GA 
GA; motor carrier; Commercial Union Ins. Co. $25,000 
(PB 5/1/75) D 4/11/808 


River Transport Inc., P.O. Box 633, Charlottetown, | . 10,1976 . 25,1976 | Portland, ME 
P.E.I., Canada, motor carrier; Peerless Ins. Co. | $25,000 
D 6/30/80 


J.H. Rose Truck Line, Inc., P.O.B. 16190, Houston, 10, 1980 | June 30,1980 | Houston, TX 
TX; motor carrier; Lawyers Surety Corp. | | $25,000 


Schultz Transit, Inc., 323 Bridge St., Winona, MN; . 1,1980 | May 29,1980 | Laredo, TX 
motor carrier; The Aetna Casualty & Surety Co. $25,000 
(PB 2/12/76) D 5/29/80 


Shaffer Trucking, Inc., P.O. Box 418, U.S. Rt. 1, New zm June 27,1980 | Philadephia, PA 
Kingstown, PA; motor carrier; St. Paul Fire & | $50,000 
Marine Ins. Co. 


Transport Motor Express, Inc., 2329 Meyer Rd., . 31,1968 | Dec. 17,1968 | Cleveland, OH 
P.O.B. 958, Fort Wayne, Indiana; motor carrier; In- $30,000 
surance Co. of North America | | 

D 6/20/80 
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Name of principal and surety 


Date of bond 


Date of 
approval 


13 


Filed with district 
director/area 
director/amount 





United States Trucking Corp., (A NY Corp) New 
County Rd., Secaucus, NJ; motor carrier; Federal 
Ins. Co. (A NJ Corp) 

(PB 6/4/64) D 6/9/80 4 


United Trnasports, Inc., 4900 Santa Fe St., Oklahoma 
City, OK; motor carrier; Hartford Accident & In- 
demnity Co. 

(PB 4/30/68) D 6/23/80 5 


Western Cargo Carriers, Inc., 17405 Valley View, 
Cerritos, CA; motor carrier; Peerless Ins. Co. 


Wooster Express Inc., South Windsor, CT; motor 
carrier; Fireman’s Ins. Co. of Newark 
D 7/18/80 


1 Principal is Bicentennial Trucking, Inc. 

2 Principal is Refrigerated Transport Co., Inc. 
3 Surety is the Travelers Indemnity Co. 

4 Surety is the Travelers Indemnity Co. 

5 Surety is Seaboard Surety Co. 


BON-3-03 





June 9, 1980 


Apr. 30, 1980 


May 14,1980 


July 1,1977 





June 9, 1980 


June 23, 1980 


June 16, 1980 


July 5,1977 


New York Sea- 
port, NY 
$100,000 


Houston, TX 
$25,000 


| Los Angeles, CA 
$50,000 


Bridgeport, CT 
$50,000 





GrorcGE C. STEUVART 
(For Alfred G. Scholle, Director, 
Carriers, Drawback and Bonds Division). 


(T.D. 80-231) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for the Brazil cruzeiro, People’s Re- 
public of China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singapore 


dollar, Thailand baht (tical), and Venezuela bolivar 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates for the dates and foreign currencies shown below. The rates of 
exchange, based on these buying rates, are published for the informa- 
tion and use of Customs officers and others concerned pursuant to 
part 159, subpart C, Customs Regulations (19 CFR 159, subpart C). 


Brazil cruzeiro: 
August 25-26, 1980 
August 27-29, 1980 


People’s Republic of China yuan: 


August 25-28, 1980 
August 29, 1980 


$0. 1082 


$0. 675356 
. 678748 
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Hong Kong dollar: 
August 25, $0. 202061 
August 26, . 201959 
August 27, . 202184 
August 28, . 201979 
August 29, 
Iran riral: 
August 25-29, 1980 Not available 
Philippines peso: 
August 25-29, 1980 $0. 1320 
Singapore dollar: 
August 25, $0. 468823 
August 26, . 469373 
August 27, ; . 470256 
August 28, . 472144 
August 29, . 470478 
Thailand baht (tical) : 
August 25-29, 1980 $0. 0488 
Venezuela bolivar: 
August 25-29, 1980 $0. 2329 
(LIQ-3-TRODE) 
Dated: September 10, 1980. 
G. Scorrt SHREVE 
(For Richard Rosettie, Acting 
Director, Duty Assessment Division). 


ERRATUM 


In Customs BuuueTiIn, volume 14, dated August 17, 1980, 
Front cover, should read No. 35 instead of No. 3b. 





U.S. Customs Service 


General Notice 
(521743) 


Extension of Time for Comments in Response to Proposed Change of 
Practice Concerning Garments With Traditional, but Primarily 
Decorative Features, and Garments With Simulated Features 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of extension of time for comments. 

SUMMARY: This document extends the period of time permitted 
for the submission of comments in response to a notice published in 
the Federal Register on August 14, 1980 (45 F.R. 54085), inviting the 
public to comment as to whether a decision of the U.S. Customs Court, 
The Ferriswheel v. United States, C.D. 4844 (Feb. 21, 1980), requires 


the Customs Service to change its current uniform and established 
practice of classifying garments with traditional, but primarily deco- 
rative features, as well as garments with simulated features, as nonor- 
namented wearing apparel. Comments were to have been received 
on or before September 15, 1980. However, Customs has received 
several requests to extend the period of time to allow for the prepara- 
tion and submission of more detailed comments by interested members 
of the public. 

DATES: Comments must be received on or before October 15, 1980. 
ADDRESS: Written comments, preferably in triplicate, should be 
addressed to the Commissioner of Customs, attention: Regulations 
and Research Division, room 2426, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Harold Loring, 

Regulations and Research Division, U.S. Customs Service, 1301 

Constitution Avenue NW., Washington, D.C. 20229; 202-566-8238. 
Dated: September 9, 1980 


SALVATORE E. CARAMAGNO 
(For the Director, Office of 
Regulations and Rulings). 


[Published in the Federal Register, Sept. 15, 1980 (45 F.R. 60921)] 
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US. Customs Service 
Customs Service Decisions 


The following are decisions made by the U.S. Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 

Dated: September 2, 1980. 

Donatp W. Lewis, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 80-176) 


Classification: Fruit Products; Preserves or Jam 


Date: December 31, 1979 
File: CLA-2:RRUCGC 
060450 LCS 

This ruling concerns the Customs classification of fruit products 
labeled ‘“‘(name) Preserves’? packed by (name of foreign company), 
and imported by (name of importer). 

Facts.—Fruit products (i.e., strawberry, apricot, peach, and plum), 
manufactured in Israel and stated to meet the “Standard of Identity”’ 
applicable to “Preserves or Jams,’”’ promulgated by the Food and 
Drug Administration, U.S. Department of Health, Education, and 
Welfare (21 CFR 29.3), are imported through the ports of New York, 
Baltimore, Boston, Los Angeles, and San Francisco. 

The inquirer states this merchandise had been classified previously 
under the provisions for all jellies, jams, marmalades, and fruit 
butters, according to the particular fruit or fruits used, in schedule 1, 
part 9, subpart C, Tariff Schedules of the United States (TSUS), 
and specifically in items 153.02 through 153.32 thereof. The importer 
states that recently the national import specialist advised “‘* * * that 
henceforth the products will be classified generally under schedule 1, 
part 9, subpart B * * *” and specifically under those TSUS items of 
subpart B covering berries or fruits ‘‘prepared or preserved” in item 
146.14 through 150.00, TSUS. 

Issue.—Is merchandise represented by the sample submitted by 
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the inquirer classifiable under the provisions for all jellies, jams, 
marmalades, and fruit butters, in items 153.02 through 153.32, TSUS 
(some of which as products of Israel are entitled to duty-free treat- 
ment pursuant to the Generalized System of Preferences (GSP)), or 
as prepared or preserved fruit in items 146.14 through 150.00, TSUS, 
both according to the specific fruit or fruits from which produced? 

Law and analysis.—In Julius Goldfarb v. United States, 55 Cust. 
Ct. 120, C.D. 2560 (1965), the Customs Court, citing United States v. 
Mercantil Distribuidora et al. 43 CCPA 111, C.A.D. 617 (1956), held 
that, absent any showing of ‘* * * a commercial designation dif- 
ferent from the common or dictionary meaning of jam * * * the com- 
mon meaning prevails.”’ 

The Court in Goldfarb stated: 

In Webster’s New International Dictionary, second edition, 
1956, jam is defined as “A product made by boiling fruit and 
sugar to a thick consistency without preserving the shape of the 
fruit, as raspberry jam.’ Indeed, the semantics of derivation 
of the word suggest that a fruit jam is a fruit preserve in which 
the fruit is jammed, that is, crowded, caught fast and crushed 
or bruised. 

Moreover, the court cited with approval the definitions set forth in 
the ‘‘* * * well-known book for cooks, called the New Fannie Farmer 
Boston Cooking School Cookbook, ninth edition * * *”’ as follows: 

Jam or Marmalade. Fruit cut into small pieces cooked with 
syrup until jellylike; and 

Preserves. Fruit canned in a sugar syrup, thinner than jam. 
The fruit is usually left whole or in fairly large pieces (at p. 127). 

The inquirer apparently seeks a blanket ruling, based on the four 
sample jars (i.e., apricot, peach, plum, and strawberry preserve) 
submitted with the inquiry, that all (name) preserves are fruit jams 
within the scope of that term as defined by the court in Goldfarb and 
included under items 153.02 through 153.32, TSUS. Organoleptic ex- 
amination of three of the samples submitted reveals (one, the peach, 
was broken in shipment and was discarded) thick, highly viscous 
substances of relatively uniform consistency throughout each mass. 
No recognizable pieces of fruit, apart from a few pieces of plum skin 
in the “Plum Preserve,” were observed. Accordingly, the samples 
submitted meet the test in Goldfarb and constitute “jam” for tariff 
purposes. This position is consistently followed by the Customs 
Service (e.g., CLA-2:R:CV:MC, 034766, September 16, 1974; CLA- 
2:R:CV:MC, 051617 WJA, May 19, 1977; MCS 463.52S, 010768, 
September 15, 1971. 

However, this does not mean nor does it constitute a ruling to the 
effect that all products bearing the (name) label and identified as 
“(name) Preserve” constitute “jam’’ for tariff classification purposes. 
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Information received from the national import specialist in New 
York indicates that repeated problems have been encountered with 
regard to this particular type of merchandise and that numerous 
conferences have been held with importers, manufacturers’ representa- 
tives, and foreign service officers of the countries of origin, both to 
clarify Customs’ position and to suggest methods of producing a prod- 
uct which would conform to the above-stated requirements. Although 
some manufacturers produced acceptable ‘jam’ for a period of time 
thereafter, as a result of either inability or unwillingness, certain 
manufacturers failed to continue to produce jams within the scope of 
these requirements. Accordingly, our New York office has required 
importers or their brokers to make entry of these continuously non- 
conforming products under the appropriate provision for prepared or 
preserved fruit in subpart B, schedule 1, part 9, TSUS, subject to 
verification by actual examination of representative wharf samples or 
samples received. 

The term “preserve” or “preserved” if used on the labels of such 
merchandise, is not, has not been, and will not be determinative in 
and of themselves of the tariff classification thereof. 

Under these circumstances, the action taken by our New York 
field office is justified and is consistent with our goals of proper classi- 
fication, commercial certainty, and protection of the revenue. 

Holding.— Merchandise represented by the above-described samples 
is classifiable under the provision for jam according to the particular 
fruit or fruits used in the manufacture thereof in items 153.02 through 
153.32, TSUS. Merchandise which contains whole or recognizable 
pieces of the fruit or fruits from which manufactured is properly 
classifiable under the appropriate item number in schedule 1, part 9, 
subpart B, TSUS, based on the type of fruit or fruits as prepared or 
preserved edible fruits. However, until such time as the national im- 
port specialist in New York is satisfied that particular manufacturers 
are producing products consistently within the scope of the term “jam” 
for tariff purposes, entries are to be filed in accordance with his specific 
instructions. 


(C.S.D. 80-177) 


Instruments of International Traffic: Fiberboard Containers 
Date: December 31, 1979 
File: BOR-7-07-RRUCDC 
104402 MKT 
This ruling concerns whether certain fiberboard containers are 
instruments of international traffic pursuant to title 19, United States 
Code, section 1322(a), and section 10.41a, Customs Regulations (19 
CFR 10.41a). 
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Issue.—Whether fiberboard containers used to carry cargo are 
instruments of international traffic. 

Facts.—A corporation plans to employ fiberboard containers, ap- 
proximately 81 inches long, 59 inches wide, and 62 inches high, to 
carry cargo. Initially, about 2,000 containers, each with a life span of 
three round trips, will be in use passing through the ports of New 
York, Los Angeles, San Francisco, Honolulu, and Anchorage. The 
containers will be printed with the corporate logo, which is a type of 
bird (a crane), and with the serial code CPNJL. 

Law and analysis.—Title 19, United States Code, section 1322(a), 
provides that vehicles and other instruments of international traffic, 
of any class specified by the Secretary of the Treasury, shall be 
granted the customary exceptions from the Customs laws to such 
extent and subject to such terms and conditions as may be prescribed 
in regulations or instructions of the Secretary of the Treasury. To 
qualify as an “instrument of international traffic” within the meaning 
of section 1322(a), an article must be a container or holder, substantial, 
suitable for and capable of repeated use, and used in significant 
numbers in international traffic (sec. 10.41a fn. 38a, Customs Regu- 
lations; 19 CFR 10.41a fn. 38a). 

T.D. 56243 and T.D. 74-296 designate wooden boxes similar to 
the fiberboard containers in this case as instruments of international 
traffic. Because the fiberboard containers fall within the class of con- 
tainers described in T.D. 56243 and T.D. 74-296 and they are sub- 
stantial, suitable for, and capable of repeated use, and used in 
significant numbers in international traffic, we consider them to 
qualify as instruments of international traffic within the meaning of 
section 1322(a). These containers may be released in accordance 
with section 10.41a, Customs Regulations. 

Holding.—Fiberboard containers, approximately 81 inches long, 59 
inches wide, and 62 inches high, used to carry cargo, qualify as instru- 
ments of international traffic within the meaning of title 19, United 
States Code, section 1322(a). These containers may be released in 
accordance with section 10.41a, Customs Regulations. 

Effect on other decisions.—T.D. 56243 and T.D. 74-296 are followed. 


(C.S.D. 80-178) 


Prohibited and Restricted Importations: Trademark Infringement 
Involving Marks Similarly Spelled and Pronounced 
Date: January 2, 1980 
File: TMK-3-RRUEE 
711879 SO 
This ruling concerns the applicability of the prohibition set forth in 
section 42 of the act of July 5, 1946 (commonly referred to as the 
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Lanham Act, 60 Stat. 440; 15 U.S.C. 1124), against the importation 
into the United States of goods bearing infringing marks and names. 

Issue-—Would the importation of ceramic figurines bearing the 
mark ‘“Yadro” infringe upon the rights of the owner of the registered 
trademark ‘Lladro,’ for porcelain and ceramic vases, statuettes, and 
figurines. 

Facts.—Ceramic figurines bearing the mark ‘“‘Yadro” have been 
imported from Korea. Our Laredo, Tex., district office considered 
these figurines to be an infringement upon the registered trademark 
“Lladro” (pronounced Yadro). The trademark owner, Lladro, S. A., 
a Spanish corporation, has recorded their trademark for porcelain and 
ceramic vases, statuettes, and figurines with Customs for import 
protection. A notice of redelivery for the shipment of imported 
ceramic figurines was issued by our Laredo office. A sample imported 
figurine was submitted for our consideration. 

Law and analysis.—Section 42 of the act of July 5, 1946 (commonly 
referred to as the Lanham Act, 60 Stat. 440, 15 U.S.C. 1124), pro- 
hibits the importation into the United States of merchandise which 
shall copy or simulate a registered trademark of any foreign manu- 
facturer or trader who is entitled under the provisions of a treaty, 
convention, declaration, or agreement between the United States and 
any foreign country to advantages afforded by law to citizens of the 
United States in respect to trademarks, provided, a copy of such 
trademark registration is filed with the Secretary of the Treasury and 
recorded in the manner provided by regulations (19 CFR 133.1-133.7). 

Infringement of federally registered marks is governed by the test 
of whether defendant’s use is likely to cause confusion, or to cause 
mistake, or to deceive. In considering the question of whether or not 
the marks are confusingly similar, we note that the marks are not 
identical. However, the only difference is that the imported figurines 
bear a mark that begins with the letter ““Y’’ followed by “‘adro” while 
the registered trademark begins with “Ll” followed by “adro.”’ As 
noted above, the Spanish pronuciation of “Ll” is the same as the 
English ‘““Y’’ sound, so that in English, both marks sound alike. In 
view of the striking similarity of appearance and pronunciation, we 
are of the opinion that, under the normal test applicable to unsophis- 
ticated buyers of a product at retail, there would be a substantial 
likelihood of confusion. 

The more distinctive the trademark is, the greater its influence in 
stimulating sales, its hold on the memory of purchasers, and the 
likelihood of associating similar designations on other goods with the 
same source. A purely fanciful, coined mark such as “Kodak” is 
labeled as strong, while words in common use on a variety of products 
which are descriptive or suggestive, such as ‘Gold Seal,’ “Royal,” 
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“Blue Ribbon,” “Premium,” “Champion,” “Ideal,” “Star,” etc., are 
considered to be weak marks. We would consider “Lladro” to be a 
strong mark, entitled to protection over a wide range of related 
products and variations on appearance of the mark. 

The “Lladro” trademark has been in continuous use in commerce 
since October 30, 1963. Consequently, the Lladro, S.A., trademark 
has become distinctive and strongly associated with the Lladro, S.A., 
business and its reputation for quality products. It appears to us that 
the manufacturers and importers of the ceramic figurines bearing the 
alleged infringing mark are latecomers in the industry. In a situation 
such as this, any doubts regarding the likelihood of confusion should 
be resolved in favor of the prior user of the mark. The theory behind 
this is that the newcomer’s field of selection of a mark is not so limited 
as to require the adoption of a mark likely to cause confusion. 

Holding.—Entry of the imported ceramic figurines bearing the mark, 
“Yadro,”’ would be prohibited entry into the United States as in- 
fringing on the registered trademark, “Lladro.” Importations of 
ceramic figurines bearing the infringing mark should be detained 
pursuant to section 133.22 of the Customs Regulations (19 CFR 
133.22). Articles detained pursuant to 19 CFR 133.22, may be released 
to the importer if any of the circumstances allowing exemption from 
trademark restrictions set forth in 19 CFR 133.21(c) are established. 
You may furnish a copy of this ruling to all concerned parties. 


(C.S.D. 80-179) 


Country-of-Origin Marking: Use of Abbreviation and Name of City 


Date: January 2, 1980 
File: MAR-1-01-RRUEE 
711381 HS 


This ruling concerns whether the name of the country of origin of 
crystals manufactured in the Philippines can be abbreviated on the 
crystals. 

Issue-—Whether crystals manufactured in the Philippines can be 
marked with an abbreviation of the name of the country of origin or 
with the name of the city in which they are manufactured. 

Facts—Crystals are manufactured by the company in Manila, 
Philippines. Increased labor rates in the United States, where the 
stamping of the name of the country of origin on the crystals occurs, 
have prompted the company to request approval to abbreviate 
Philippines to Philip or Manila or some form of abbreviation with a 
maximum of six characters. Any marking with more than six charac- 
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ters requires the company to double its stamping cycle at an annual 
cost of $3,500 and reduces machine capacity. 

Law and analysis.—Section 304 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1304), provides in general that all articles of foreign origin 
imported into the United States must be legibly and conspicuously 
marked to indicate the English name of the country of origin to an 
ultimate purchaser in the United States. The Secretary of the Treasury 
has the authority to determine whether certain words, phrases, or 
abbreviations will be acceptable as the English name. The intent is 
to insure that the marking will give the ultimate purchaser definite 
and reliable information as to the exact country of origin without 
the need for speculation or interpretation. The regulations adopt a 
strict standard and require that the English name of the country of 
origin must be used unless another marking to indicate the English 
name is specifically authorized by the Commissioner of Customs. 

As the Commissioner of Customs has not authorized the use of 
any abbreviations to indicate the Philippines as the country of origin 
of a product, the crystals may not be marked “Philip” or any other 
form of abbreviation. 

“Manila,” also, is not an acceptable marking. In International 
Publishers, Inc. v. United States, T.D. 48723 (1936), it was held that 
the marking required by section 304 shall include the name of the 
country of origin, and the name of a subdivision such as a city within 
the country of origin is not alone sufficient. 

Holding.—Crystals manufactured in the Philippines marked ‘“‘Ma- 
nila’”’ or with an abbreviation of Philippines would not comply with 
the marking requirements of 19 U.S.C. 1304. 


(C.S.D. 80-180) 


Drawback: Landing Certificate as Proof of Exportation; Section 
22.17 (a) and (b), Customs Regulations 


Date: January 8, 1980 
File: DRA-1-RRUCDB NK 
211068 


Issue-—Whether the signature of a revenue officer of a foreign 
country required on a landing certificate for drawback purposes may 
be waived. 

Facts——A manufacturer exports aircraft for drawback. A landing 
certificate is necessary to prove exportation. The manufacturer 
requests that Customs accept a foreign landing certificate which 
contains a stamped official seal of the foreign customs administration 
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and waive the requirement that the certificate be signed by a revenue 
officer of the foreign country. 

Law and analysis.—Section 22.17(a) of the Customs Regulations 
provides, in part, that a landing certificate shall be required for every 
aircraft which departs from the United States under its own power if 
drawback is claimed on the aircraft or any part thereof. Landing 
certificates for aircraft shall show the exact time of landing of the 
aircraft in the foreign country and describe the aircraft or parts 
thereof, on which drawback is claimed in sufficient detail to enable 
Customs officers to identify them with the bill of lading, air waybill, 
cargo manifest, or notice of exportation. 

Section 22.17(b) further states that whenever a landing certificate 
is required, it shall be signed by a revenue officer of the foreign coun- 
try to which the merchandise is exported, unless it is shown that such 
country has no customs administration, in which case the certificate 
may be signed by the consignee or the vessel’s agent at the place of 
lading. 

The word “shall” in sections (a) and (b) denotes a mandatory 
requirement that a landing certificate is required when aircraft 
departs from the United States under its own power when drawback is 
claimed, and the certificate must be signed by a revenue officer of 
the foreign country. Since the foreign country involved has a customs 
administration, a landing certificate which is not signed by a revenue 
officer of that foreign country is not complete and does not conform 
to the requirements of sections (a) and (b). The regulations do not 
require the stamped seal of the foreign customs administration on 
landing certificates and such a seal does not constitute the signature of 
a revenue officer of the foreign country. 

Holding.—The requirement that a landing certificate shall be 
signed by a revenue officer of the foreign country to which the mer- 
chandise is exported for drawback is mandatory and cannot be 
waived. 

Alternative.—The facts submitted do not indicate whether the manu- 
facturer was unable to obtain the signature of the revenue officer of 
the foreign country to complete the landing certificate. Section 22.17 (e) 
of the Customs Regulations provides that when a landing certificate 
is required and cannot be produced, an application for its waiver may 
be made to the Regional Commissioner accompanied by evidence of 
exportation and landing abroad as may be available. If the Regional 
Commissioner is satisfied by the evidence submitted that the mer- 
chandise (aircraft) has been exported he may grant the waiver. If 
not, the Regional Commissioner shall transmit the application to 
Headquarters for a final determination. 
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(C.S.D. 80-181) 


Special Appraisement: Allocation of Costs for Wearing Apparel 
Imported Under Item 807.00, TSUS 


Date: January 8, 1980 
File: CLA-2-R:CV:V RP 
061430 


This is in reference to the subject internal advice request submitted 
in connection with the importation of wearing apparel under item 
807.00, Tariff Schedules of the United States (TSUS). 

Issue.—Whether certain costs for wearing apparel imported under 
item 807.00, TSUS, are allocable to the U.S. components or whether 
such costs form part of the dutiable value of the assembled items as 
assists. 

Facts.—(Name of importer) imports wearing apparel assembled in 
Mexico under item 807.00, TSUS. The articles being produced are 
uniforms, and the question presented concerns the calculation of 
constructed value for such articles under item 807.00, TSUS. (Im- 
porter) performs the following product and component design func- 
tions which are necessary to later incorporate components into the 
finished assembled article. 

1. (Importer) employs designers who spend the greatest portion 
of their time engaged in research, including visiting local and out-of- 
town fabric and trim suppliers, going to fashion shows, and evaluating 
market requirements. 

A written description or design sketch of a uniform is prepared 
utilizing an existing pattern or design. Since the products are uniforms, 
the esthetic efforts of the designers are expended on specific compo- 
nents such as collars, cuffs, fronts, pockets, sleeves, etc., and the design 
efforts are attributable thereto. 

2. Patternmakers interpret the sketch or written description of 
the designer and make the first hardboard patterns of the components. 

3. Patterns are then submitted to employees who produce sample 
garments. These employees produce (importer) salesmens’ sample 
lines, which are ultimately shown to their customers. 

4. A computer is utilized in the grading of the component patterns. 
Grading increases or decreases the dimensions of a component in 
order to increase or decrease the size of the ultimate garment. 

The operations involved in grading the component pattern are as 
follows: Initially, the component pattern is digitized by converting 
the graphic two-dimensional shape to a numerical value on an 2-y 
axis. Grade rules are then established which conform to a particular 
desired fit by (importer). This data is stored in the computer. Next, 
instructions are entered into the computer which indicate what grade 
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rule is to be used to obtain a desired size. The result is plotted or drawn 
automatically by the computer in what is called a nest. The nest 
indicates the dimensions of each size for a particular component. 
The graded components are then laid out in a given area, as dictated 
by the fabric width, providing maximum fabric utilization. This results 
in a marker, which is placed on top of spread fabric for cutting 
purposes. 

5. The product development section cuts and sews the first factory 
samples, and insures construction compatibility in manufacturing. 
This section also makes all working samples, written specification 
sheets, and salesmen samples. 

It is the opinion of your office that the costs incurred by the im- 
porter in connection with the design process outlined above are fully 
dutiable, except where the importer has clearly demonstrated that an 
expense is allocable to the components and qualifies for exemption 
under item 807.00, TSUS. In most stages of the design process, you 
are of the opinion that some portion of the expenses are allocable to 
the components. 

The Chief, Duty Assessment Branch VII/VIII, New York Seaport, 
submitted his comments in a memorandum (file CLA-2-03, S:C: 
DVIII-—79-576). New York takes the position that only the cosst 
related to the computer grading operation (step 4) are directly allo- 
cable to the American-made components and should not be included 
in the cost of fabrication of the assembled article. 

Counsel for the importer believes that the costs incurred in step 3 
and step 5 form part of the dutiable value of the subject merchandise. 
However, counsel contends that the costs involved in the remaining 
steps in the design process are directly allocable to the components. 

Law and analysis.—Articles imported under item 807.00, TSUS, are 
appraised on their full value, Jess the costs or value of the American- 
made components contained therein. Headnote 3(a), subpart B, part 1, 
schedule 8, TSUS, provides in part that if no charge is made for U.S. 
components assembled into an imported article, then the cost of these 
components will be “the value of such components at the time of 
shipment for exportation.” If the appraising officer determines that the 
value of these components set out in the invoice and entry papers is 
not reasonable then the value of such products shall be determined in 
accordance with section 402 or 402a of the Tariff Act of 1930, as 
amended. Section 10.19(a)(1), Customs Regulations, provides that in 
the absence of market value information, the value of American-made 
components 


shall be the sum of all costs incurred in producing the items, 
including general expenses, an amount for profit, and all costs 
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incurred from the time the items are completed to the time they 
arrive at the port of exportation. 
Section 10.19(b)(3), Customs Regulations, provides that the cost of 
fabrication of an assembled article includes: 

Costs of research, development, design, engineering, and blue- 
prints, except where they are directly allocable to American-made 
components. Where they are directly allocable to American-made 
components they are to be included in the value of those com- 
ponents, and are not to be included in the cost of fabrication. 

In the case before us, we are of the opinion that the costs associated 
with steps 3 and 5 in the design process form part of the dutiable value 
of the imported merchandise. These costs are incurred in connection 
with the development of design samples or factory samples, and are 
related to the garment in its finished condition; therefore, they are 
dutiable as assessed. 

It is our opinion that the costs associated with steps 1, 2, and 4 in 
the design process are directly allocable to the American-made com- 
ponents. The design effort described in step 1 are expended on the 
specific components, with the exception of the designer’s general 
research work (i.e., attending fashion shows, visiting fabric suppliers, 
etc.), which is preconceptual in nature and does not form part of 
dutiable value. With respect to the pattern makers described in step 2, 
we note that Headquarters has ruled that costs for preparing or manu- 
facturing such patterns are directly allocable to the American-made 
components. (file R:CV:V NM 400033, dated Feb. 14, 1977). More- 
over, we believe that the entire computer grading process described 
in step 4 is related to the grading of the components. While it is true 
that computer grading is a step toward the development of the fin- 
ished garment, the evidence demonstrates that the computer is 
utilized solely for the grading of the components, in order to prepare 
the component design for cutting purposes. 

Holding.—It is our opinion that the costs associated with steps 3 
and 5 in the design process form part of the dutiable value of the assem- 
bled merchandise. With respect to the expenditures associated with 
steps 1, 2, and 4 (to the extent that the value or cost of the American- 
made components encompass these expenditures), we conclude that 
these costs are directly allocable to American-made components, and 
are not to be included in the cost of fabrication of the assembled 
merchandise. 
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(C.S.D. 80-182) 


Country-of-Origin Marking: Exception From Individual Marking for 
Articles With Properly Marked Containers 


Date: January 9, 1980 
File: MAR-2-03-RRUEE 
711568 HS 


This ruling concerns country-of-origin marking on gold-plated 
articles. 

Issue.—Whether articles composed primarily of a base metal 
having a surface layer of electroplated gold that are marked ‘Canada 
Gold Co.” comply with country-of-origin marking requirements. 

Facts.—A company plans to import from Canada certain articles 
such as cigarette cases, pendant watches, pendants, cigarette lighters, 
paperweights, rings, belt buckles, bracelets, and stickpins composed 
primarily of a base metal having a surface layer of electroplated gold. 
Each article comprises a replica of a bullion bar with one face having 
a serial number, a trademark and the company’s name, ‘‘Canada Gold 
Co.” No other marking will appear on the articles. Each article will 
be shipped in a cloth bag to which a cardboard tag will be attached. 
The cloth bags and cardboard tags will be marked ‘‘Made in Canada.” 

Law and analysis.—Section 304 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1304), provides in general that all articles of foreign origin 
must be legibly and conspicuously marked to indicate the English 
name of the country of origin to an ultimate purchaser in the United 
States. 

Customs has ruled that the name of a place appearing in connection 
with the name of a firm so that it might appear that the place named 
is only the address of the firm without any indication that such firm 
is the manufacturer does not sufficiently indicate that the article so 
marked is produced in the place so named. Accordingly, merely mark- 
ing articles ‘(Canada Gold Co.”’ would not comply with general 
marking requirements. 

However, there are exceptions to the marking requirements set 
forth in 19 U.S.C. 1304(a)(3). Among these exceptions is paragraph 
(a)(3)(D) which excepts articles from marking if their containers will 
reasonably indicate the origin of the article. For an item to fall under 
this exception the item must reach the ultimate purchaser in a properly 
marked container and the container must reach the ultimate purchaser 
unopened. 

It is our opinion that if the articles in question are sold to ultimate 
purchasers (in this case, retail purchasers) in cloth bags that are 
properly marked ‘Made in Canada,’’ the individual articles may be 
excepted from marking. 
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Holding.—Articles which are marked ‘Canada Gold Co.” do not 
meet country-of-origin marking requirements. However, if they reach 
ultimate purchasers in cloth bags which are properly marked ‘Made 
in Canada,” the articles may be excepted from individual country-of- 
origin marking. 


(C.S.D. 80-183) 


Drawback: Manufacture or Production for Drawback Pruposes; 19 
U.S.C. 1313 (a) 


Date: January 9, 1980 
File: DRA-1-RRUCDB NK 
210323 


Issue—Whether the filling of an imported glass vial with an 
antibiotic and transforming the article into an injectable constitutes 
more than mere packaging to satisfy the manufacture or production 
requirement of the drawback law. 

Facts—Empty glass vials are imported in an unsterilized state. 
After importation, the vials are washed and sterilized. The steriliza- 
tion process consists of passing the vials on a stainless steel] belt 
through a heating chamber exposed to dry heat at a temperature not 
less than 538° F for a minimum time of 30 minutes. The vials are 
then conveyed into a cooling section of the equipment where they 
are cooled by a stream of filtered sterile cool air to room temperature. 
The vials are immediately filled in a sterile room with a sterile anti- 
biotic powder. The filled vials are sealed with domestic sterile rubber 
stoppers and domestic aluminum caps which are crimped over the 
neck of the vials and rubber stoppers. The vials are then labeled and 
in the condition as processed are injectables ready for use with hypo- 
dermic syringes. 

Law and analysis.—To allow drawback under section 1313(a), title 
19, United States Code, the designated imported merchandise must 
be used to manufacture or produce new articles for exportation. New 
and different articles of commerce must emerge from the process. 

The mere packing or filling of glass containers with merchandise 
does not constitute a manufacture or production to satisfy the require- 
ment of the drawback law. However, the facts described above con- 
stitute more than a mere packing or filling of glass containers. Glass 
vials were imported and a process resulted in injectables having a 
different character and use than the initial imported articles. 

Holding.—The importation of empty unsterilized glass vials and the 
transformation of the glass vials into sterile injectables ready for use 
with hypodermic syringes constitutes a manufacturing or production 
process under the drawback law. 
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(C.S.D. 80-184) 


Vessel Stores, Supplies and Equipment: Definition of and Distinction 
Between Terms for Duty Purposes 


Date: January 10, 1980 
File: VES-13-05-RRUCDC 
104352 PH 


To: All Regional Commissioners, Office of Investigations. 
From: Chief, Carrier Rulings Branch. 
Subject: Memorandum concerning vessel equipment and sea stores. 


The attached memorandum concerning the distinction between 
vessel equipment and sea stores may be of interest to you and vessel 
repair liquidators, carrier control officers, marine officers, and boarding 
inspectors within your region. 


VESSEL EQUIPMENT AND SEA OR SHIPS’ STORES 


Title 19, United States Code, section 1446, provides, in part, that 
vessels arriving in the United States from foreign ports may retain on 
board, without the payment of duty, all coal and other fuel supplies, 
ships’ stores, sea stores, and the legitimate equipment of such vessels. 
However, title 19, United States Code, section 1466, provides, in 
part, that the equipments purchased for a vessel documented under 
the laws of the United States to engage in the foreign or coasting 
trade (U.S. vessels) shall, on the first arrival in any port of the United 
States, be liable to entry and the payment of a duty of 50 percent on 
the cost thereof in the foreign country. 

In construing these statutes, Customs has ruled that section 1446 
authorizes the retention on board, duty-free, of the articles named 
therein, whether laden abroad or in the United States, but that the 
provisions of section 1466 are also applicable in the case of US. 
vessels (T.D. 50380(5)). Accordingly, at the time of first arrival in 
the United States of a U.S. vessel from a foreign port at which equip- 
ment and stores were purchased, equipments would be subject to 
duty under section 1466, unless excepted from duty under that pro- 
vision, and ships’ stores and sea stores which were not considered to 
be ‘‘equipments” could be retained on board free of duty. Therefore, 
the definitions of and the distinction between “equipments” and 
“ships’ stores and sea stores” are crucial ones. 

The definition of equipment, for purposes of section 1466, is exten- 
sively considered in the case of H. E. Warner, Trustee v. United States, 
28 CCPA 143, C.A.D. 136 (1940). In that case, the court ruled that 
the term “equipments” relates to more than “such articles as are 
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designed for use and used in connection with the ‘navigation, pro- 
pulsion, operation, or safety of a vessel.’ ’’ The court quoted (at 28 
CCPA 143, 148) and utilized a definition of the terms “outfit and 
equipment” as “including portable articles necessary or appropriate 
for the navigation, operation, or maintenance of a vessel, but not 
permanently incorporated in or permanently attached to its hull or 
propelling machinery, and not constituting consumable supplies.”’ In 
utilizing this definition to distinguish between ‘“‘equipment”’ and ‘‘sea 
stores”, the court stated that the terms “‘outfit’’ and ‘equipment”’ 
are practically synonymous. 

“Sea stores” are generally defined as “supplies for the consumption, 
sustenance, and medical needs of the crew and passengers during the 
voyage.” (28 CCPA 1438, at 150, quoting from Southwestern Ship- 
building Co. v. United States, 13 Ct. Cust. App. 74, T.D. 40934 (1925). 
See also; T.D. 22433 and T.D. 49814(4).) 

“Ships’ stores’ are defined to ‘embrace those articles which form 
‘part of the body, tackle, apparel, or function of a ship,’ being neces- 
sary for the ship itself,” as opposed to “‘sea stores” which are “intended 
for the health and sustenance of the crew or passengers.” (T.D. 22433, 
quoting from United States v. Twenty-four Coils of Cordage, 28 Fed. 
Cases 276 (1832)). 

It is clear that in some instances the definitions of “equipments” 
and “ships’ stores” overlap. In a letter, dated October 12, 1948, 
Customs ruled that a spare propeller was both equipment and ships’ 
stores, for purposes of the exemption from entry in title 19, United 
States Code, section 1441(4). It has been argued before the Customs 
Court that sections 1446 and 1466 are in conflict (T.D. 43625). How- 
ever, rather than find a conflict in the statutes, the court ruled that 
the duty-free provisions of section 1446 apply to ships’ stores, etc., 
on board at the time the vessel last left a U.S. port. 

Based upon the foregoing materials, the general rule for this matter 
can be summarized as follows. If articles which are defined as ‘‘equip- 
ments” (whether or not they are also “ships’ stores’’) are purchased 
abroad for a U.S. vessel, and if none of the exceptions under section 
1466 are applicable, the articles are dutiable under that section. 
Articles which are not considered to be equipment and which are within 
the purview of section 1446 are free of duty if retained on board a 
U.S. vessel arriving from a foreign port even if purchased abroad. 
(See, 28 CCPA 143.) Generally, the articles which may be retained on 
board a vessel free of duty, under section 1446, are consumable supplies 
including sea stores, as defined above, and articles consumed in their 
use, unless purchased for repair purposes (T.D. 39340, as modified 
by T.D. 39507). Listed below are articles which have been held to be 
dutiable under section 1466, as equipment, and articles which have 
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been held to be not dutiable as sea stores or consumable supplies. 


The lists are not exhaustive; the articles in them have been chosen for 
purposes of illustration. 


EQUIPMENT—DUTIABLE 


(See also; Customs Circular VES-13-CR, Mar. 11, 1971, which 
contains a digest of major Customs rulings on the dutiability of foreign 
repairs and equipment.) 

Crockery—plates, cups, and saucers (C.A.D. 136). 

Bolts, nuts and packing (T.D. 35824). 

Blankets for passengers and crew (C.D. 362). 

Towels for glasses, wire steel brooms for cleaning machinery, pot 
scrubs, ordinary envelopes, various forms for use on vessel, ink bottles, 
pillow slips, tablecloths, binding cord, resin (13 Ct. Cust. App. 74, 
T.D. 40934 (1925)). 

Shifting boards, grain bags, burlap, and tying rope (these items 
were dutiable as equipments purchased abroad even though not on 
board when the vessel returned to the United States) (30 Cust. Ct. 
481, Abst. 57403 (1953)). 

Varnish and enamels as well as paint (T.D. 39507). 

Electric light bulbs and fixtures (T.D. 33386, but see C.I.E. 1759/56 
for an exception). 


SEA STORES OR CONSUMABLE SUPPLIES—NOT DUTIABLE 


Washing soda, kerosene, and turpentine (unless purchased for 
repair purposes—for example, paint) (T.D. 39340, as modified by 
T.D. 39507). 

Freon gas for vessel refrigerator (C.1.E. 40/52, 366/60, and 877/64). 

Food, medicine, cleaning materials, and oil (C.I.E. 18/49). 

Snowflake flares (Bureau letter of Jan. 25, 1943). 

Rags, glue, and soap powder (Bureau letter of Mar. 17, 1947). 

Soap powder (Bureau letter of Aug. 14, 1940). 


(C.S.D. 80-185) 


Brokers: Statutory Requirement for Corporate Customhouse Broker’s 
License; Effect of Incorporation on Licensed Officers’ Individual 
Liability 

Date: January 11, 1980 
File: BRO-3-02-RRUEE 
711551 JB 


This ruling concerns whether an individual customhouse broker 
intending to incorporate and apply for a corporate customhouse 
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broker’s license must have another corporate officer licensed as a 
broker, and the effect of incorporation, for Customs purposes, on the 
broker’s individual liability if he is a corporate officer and employee. 

Issues.—May the statutory requirement that a corporate applicant 
for a broker’s license have at least two officers licensed as individual 
customhouse brokers be waived when an individual broker is the sole 
shareholder of corporate stock? Are licensed officers of a Customs 
brokerage corporation for Customs purposes personally liable for 
its transaction of Customs business? 

Facts.—The individual broker conducting business as a sole pro- 
prietor will be the sole shareholder of the corporation which will 
comply with all legal requirements in the State where the firm is to 
be incorporated. 

Law and analysis —19 U.S.C. 1641(a) prescribes that a broker’s 
license shall not be granted to any corporation unless licenses as cus- 
tomhouse brokers have been granted to at least two of the officers of 
the corporation. This requirement, therefore, may not be waived in 
the case of a corporation having a sole shareholder who is a licensed 
broker, and who desires to obtain the benefit of limited liability of 
transacting business as a corporate entity. Under the corporation’s 
bylaws various operating, administrative, and ministerial duties and 
responsibilities may be delegated to the licensed officers under the 
positions and responsibilities described therein. Licenses of custom- 
house brokerage corporations are deemed revoked by operation of 
law if they are without at least two officers licensed as brokers for a 
continuous period of more than 60 days. 

Corporate as well as individual brokers conducting business as sole 
proprietors are held strictly responsible for the acts or omissions of 
employees within the scope of their employment, and for acts or 
omissions of employees which, in the exercise of reasonable care and 
diligence, the broker could have foreseen (19 CFR 111.3(b)). A licensed 
officer of a corporate broker is required to exercise responsible super- 
vision and control over the transaction of Customs business of the 
corporation (19 CFR 111.28(a)). If it is established that a licensed 
officer failed to exercise such supervision and control, or has failed or 
refused to comply with the duties and obligations of a customhouse 
broker, such failure or refusal may be deemed grounds for the suspen- 
sion or revocation of his individual license (19 CFR 111.53). 

Pursuant to 19 CFR 111.44, brokers may not limit their liability to 
a client for a claim arising out of the wrongful or negligent action of 
the broker in a matter handled by them as a broker. There is no current 
provision in Customs law or regulations limiting broker’s liability to 
clients under 19 CFR 111.44 by the posting of Customs bond. 

Holding.—The requirement that a corporate applicant for a custom- 
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house broker’s license have at least two corporate officers who are 
licensed as brokers pursuant to 19 U.S.C. 1641(a) may not be waived 
in the case of a sole shareholder of a corporation’s stock seeking the 
benefits of corporate organization. 

Failure to exercise responsible supervision and control or refusal 
to comply with the duties and obligations of a customhouse broker by 
a licensed corporate officer does not prohibit disciplinary action looking 
to the suspension or revocation of the officer’s individual license as well 
as the license of the corporation. 


(C.S.D. 80-186) 


Carrier Control: Transportation of Panel Truck and Equipment Be- 
tween U.S. Ports Aboard Foreign-Flag Vessel 


Date: May 30, 1980 
File: VES-3-20-RRUCDC 
104688 JM 


This ruling concerns the coastwise transportation of a panel truck 
with repair equipment by a foreign-flag vessel. 

Issue-—Whether a foreign-flag vessel may transport between 
points in the United States a panel truck containing repair equip- 


ment to be used in repairing the vessel while at sea. 

Facts—A company operates a foreign-flag container vessel which 
brings containers into the United States from foreign ports. The 
company employs certain repair companies to repair, recondition, 
and service various types of equipment used on board to facilitate 
the loading, offloading and movement of such containers. The carrier 
proposes to place a panel truck containing generators, winches, 
welders, etc., aboard the vessel at one U.S. port for use in repair 
work, and to unload the truck and equipment at a second U.S. port. 
The vessel operator has requested a ruling on the proposed action. 

Law and analysis.—46 U.S.C. 883, prohibits (with certain ex- 
ceptions not relevant here) the transportation of merchandise between 
points in the United States in a foreign-flag vessel, a foreign-built 
vessel, or vessel which at one time has been under foreign-flag or 
ownership. 

The word ‘‘merchandise” in section 883 has been held by the 
Customs Service to mean “merchandise” as defined in title 19, United 
States Code, section 1401, that is, “goods, wares, and chattels of 
every description.” Under such definition the panel truck and ac- 
companying equipment would be considered merchandise for the 
purpose of section 883. 
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In a case involving circumstances similar to those in the subject 
case, Customs held on November 9, 1978 (103639), that transpor- 
tation of a mobile van and equipment on a foreign-flag vessel between 
ports in the United States for the purpose of repairing containers 
aboard the vessel constituted a violation of 46 U.S.C. 883. The ruling 
was based on a finding that the van and equipment were not used 
in the stowage, lading, or unlading of cargo in the foreign trade. 

Since the proposed action would constitute a violation of the 
coastwise laws, to allow the proposed transportation would require a 
waiver of the coastwise laws. There is not general authority to waive 
the coastwise laws. The only authority is under the act of Decem- 
ber 27, 1950, 64 Stat. 1120 (note preceding sec. 1, title 46, U.S.C.) 
which provides, pursuant to the request of the head of any Federal 
agency, for the waiver of any of the navigation laws to the extent 
deemed necessary in the interest of national defense. Such waiver 
is mandatory on request of the Secretary of Defense and discretionary 
on the request of the head of any other Federal agency. 

Holding.—Transportation of a panel truck and equipment between 
points in the United States on a foreign-flag vessel for the purpose 
of effecting repairs to the vessel while at sea constitutes a coastwise 
transportation of merchandise in violation of 46 U.S.C. 883. 


(C.S.D. 80-187) 


Drawback: Testing of One Machine as Evidence that Similar Machine 
Fails to Meet Specifications 


Date: January 16, 1980 
File: DRA-1-RRUCDB NK 

211295 

I/A 252/79 


Issue.—Whether performance tests by a foreign manufacturer that 
result in the failure of a (machine) to meet specifications is evidence 
for drawback that an imported (machine) of a similar type and size 
also does not meet specifications. 

‘acts.—A (domestic facility) required a (machine) that under full 
stress would rotate at (x7) revolutions per minute. A (machine) 
was imported which met this requirement in accordance with tests 
performed by the foreign manufacturer. Prior to installation at the 
(domestic facility) the importer was notified by the foreign manu- 
facturer that the (subparts) may fracture and cause extensive damage 
to the (machine) and requested the importer to return the (part) 
under warranty obligations for replacement of the (subparts). 
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Another similar type and size (machine) was tested for performance 
by the foreign manufacturer and resulted in the fracture of the (sub- 
parts). It was determined that the supplier of the (subparts) used in 
the two (parts) miscalculated the metallurgical composition of the 
(subparts) which failed to conform to the physical and performance 
specifications of the manufacturer. 

Law and analysis.—Section 1313(c) of title 19, United States Code, 
provides for drawback upon compliance with applicable regulations 
on the exportation of merchandise not conforming to specifications. 
Section 22.32(b) of the Customs Regulations sets forth the documents 
to accompany the drawback entry to show that the imported merchan- 
dise does not conform to specifications including a requirement that 
the actual owner show in detail in what manner the merchandise does 
not conform to specifications. Testing by the manufacturer showed 
that the (part) was imported with a latent defect unknown to the 
importer and, therefore, it did not conform to specifications and could 
not be used for its intended use. 

Holding.—Testing of a (part) which showed an unknown latent 
defect due to the composition of its (subparts) that did not meet 
specifications of the manufacturer, is evidence for drawback that a 
similar imported (part) of the same composition also does not meet 
specifications. 


(C.S.D. 80-188) 


Generalized System of Preferences: Merchandise ‘Imported Directly” 


From BDC 


Date: January 16, 1980 
File: CLA-2:RRUCGC 
061352 JLV 


Re Decision on application for further review of protest No. 4501—7- 
000050 

This protest was filed against your action classifying certain bottles 
and chrome plated tops (unassembled salt and pepper shakers) under 
the provision for other household articles of base metal, not coated or 
plated with precious metal, in item 654.20, Tariff Schedules of the 
United States (TSUS), duitable at 8.5 percent ad valorem on an 
appraised value of $0.0857 per bottle and top unit. The articles are 
covered by consumption entry No. 113502, dated September 14, 1976, 
liquidated on April 1, 1977. 

Facts.—Separate shipments of chrome plated tops and glass bottles 
were entered as nonprivileged foreign merchandise in Foreign Trade 
Zone No. 15 at Kansas City, Mo. All the articles were produced in 
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Taiwan and shipped directly to the foreign trade zone (FTZ) in 
separate shipments. 

The bottles were shipped in cartons containing 864 bottles. The 
tops were shipped in master cartons containing inner cartons of 432 
tops. 

Prior to removal from the FTZ, one carton of bottles and two inner 
cartons of tops were placed in a large carton. No manipulation other 
than packaging was performed in the FTZ. Upon removal from the 
FTZ the repackaged bottles and tops were entered for consumption 
as duty free under the GSP in item 657.20, TSUS. Customs advanced 
the rate and value and liquidated under item 654.20, TSUS, at 8.5 
percent ad valorem. 

The articles were appraised by Customs at $0.0857 per unit, based 
on the invoiced unit value of $0.0245 for the bottles and the higher of 
two invoiced unit values for the tops. The tops involved four separate 
shipments. Each of the four invoices described the tops as ‘‘chrome 
plated ABS tops.” Two of the invoices showed a value of $0.0616 per 
top and two showed a value of $0.0532 per top. Markings by the 
examining Customs officer on three of the invoices indicate that the 
tops were plastic. There were no identifying or distinguishing descrip- 
tions on the invoices that would explain the value difference in the 
tops. 

A certificate of origin form A accompanied the shipment of bottles 
and all but one shipment of tops. The form A’s were issued for the 
various shipments of bottles and tops, not for salt and pepper shaker 
units. It is noted that the 62,640 tops for which no form A was pre- 
sented were part of a shipment of 101,520 tops brought into the FTZ. 
The invoice indicates that 38,880 tops had been previously withdrawn. 

The protestant claims that the merchandise should be classified 
under the provision for articles of iron or steel, not coated or plated 
with precious metal, in item 657.20, TSUS, and duty free under the 
GSP. Furthermore, the protestant claims that the assessed value is 
incorrect. The invoice values were for two different types of tops with 
different values rather than the same tops purchased at two different 
prices. 

Although samples were submitted, they were not forwarded to this 
office because the samples did not conform to the entered merchandise. 
One sample had a glass bottom and metal top. The other two had 
plastic bottoms and plastic tops. 

Finally, the claim for GSP treatment is based on the fact that the 
articles are products of Taiwan, designated as eligible articles, and 
imported directly within the meaning of section 10.175(c)(1) of the 
Customs Regulations (19 CFR 10.175(c)(1)). 
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Issue.—(1) Is the merchandise in question “imported directly” 
within the meaning of the Generalized System of Preferences (GSP)? 

(2) Is the merchandise classifiable under item 654.20, TSUS, as 
liquidated? 

(3) Is the merchandise properly appraised at $0.0857 per unit? 

Law and analysis.—There is a question as to whether the merchan- 
dise is classifiable as an article in chief value of metal under item 
654.20 or 657.20, TSUS. Although originally entered as articles in 
chief value of metal, the markings by the examining Customs officer on 
the invoices indicate that the tops were chrome plated plastic rather 
than metal. There is no other evidence to the contrary. 

In headquarters ruling letter, dated February 4, 1977 (file 046461), 
unassembled salt and pepper dispensers consisting of glass bottles and 
chrome plated plastic tops were classified as household articles in 
item 772.03, TSUS. The description and value of those articles are 
very similar to the description and value of the merchandise at issue. 
Furthermore, the ruling letter was issued to the same importer in- 
volved in this protest. 

It is our opinion, therefore, that the merchandise under protest is 
in chief value of plastics and should be classified in item 772.03, TSUS, 
and dutiable at the rate of 8.5 percent ad valorem. Articles classifiable 
under this provision may be entered duty free under the GSP if they 
otherwise qualify. 

The protesting party also claims that the proper appraised value 
for the merchandise should reflect the actual invoice prices because 
two different styles of tops are involved. The protestant, however, did 
not submit either samples of the imported merchandise or documenta- 
tion as to the cost breakdown for the alleged price differences. To the 
contrary, the invoice descriptions were the same for all the tops and 
the manufacturer or seller is the same for all the tops. 

The available evidence indicates that the tops are similar and that 
the Customs officer properly appraised the merchandise by using the 
higher of the two values for the plastic tops. It is our opinion, there- 
fore, that the value of $0.0619 per top is the correct value used in 
appraising the imported merchandise. 

Finally, there is the issue as to whether the imported merchandise 
is eligible for duty-free treatment under the GSP. A product of 
Taiwan classifiable in item 772.03, TSUS, may be entered duty free 
if it otherwise qualifies under the GSP. 

Section 503(b)(1) of the Trade Act of 1974 requires that duty-free 
treatment with respect to an eligible article shall apply only to an 
article imported directly from a beneficiary developing country (BDC) 
into the Customs territory of the United States. In headquarters’ 
letter, dated January 9, 1976 (ORR ruling 76-0079), we held that an 
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article imported into a FTZ was imported for purposes of the GSP. 
However, under Executive Order 11888, which implemented the GSP, 
the article must be both imported and entered for consumption to be 
eligible for duty-free treatment. 

In this case, the tops and bottles were “imported” for purposes of 
the GSP. However, the articles entered for consumption were un- 
assembled salt and pepper dispensers. 

Nonprivileged foreign merchandise is subject to appraisement and 
classification at the time of its constructive transfer to Customs terri- 
tory and to the rate of duty in force at the time of its entry for con- 
sumption. See section 146.48(e) of the Customs Regulations (19 CFR 
146.48(e)). For purposes of the GSP, an article must be classified 
under a tariff provision designated as eligible for the GSP. Therefore, 
the salt and pepper dispensers, not the individual components, must 
satisfy the criteria for the GSP. 

In this case, the entered articles (salt and pepper dispensers) were 
not the articles imported from Taiwan. They consist of components 
imported into a FTZ from Taiwan. 

The importer cites section 10.175(c) (1) (ii) of the Customs Regula- 
tions (19 CFR 10.175(c)(1)(ii)) as the basis for considering the 
entered article as ‘imported directly” under the GSP. That provision, 
however, applies to merchandise shipped through a free trade zone in 
a BDC. If such merchandise is merely repacked into other containers 
and does not enter into the commerce of that BDC prior to shipment 
to the United States, then that merchandise may be considered 
“imported directly” for purposes of the GSP. 

It is our opinion that an article is not imported directly if, as in 
this case, the repacking operations are performed in a FTZ other 
than one established by a BDC. The purpose of the GSP is to further 
the economic development of developing countries. The provision in 
section 10.175(c)(1)(ii) is an exception which is not contrary to this 
purpose. It does not, however, encompass the operations performed 
in a FTZ established by the United States or a non-BDC country. 

A procedural requirement for duty-free entry under the GSP is 
submission of a certificate of origin form A for the eligible articles. 
In this case, the form A’s relate to the tops and to the bottles, not to 
the articles as entered. Therefore, the entry is deficient in this respect. 

Holding.—The claims of the protesting party are denied. However, 
the merchandise is classifiable as household articles of plastics, in 
item 772.03, TSUS, and dutiable at the rate of 8.5 percent ad valorem. 
The entry should be reliquidated to reflect this. 

The claim for GSP status is denied because the merchandise as 


entered for consumption was not imported directly within the meaning 
of the GSP. 
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(C.S.D. 80-189) 


Bonds: Movement by Private Carrier of Its Own Goods; Section 
112.11(a) (4), Customs Regulations 


Date: January 18, 1980 
File: BON-3-RRUCDB B 
211215 


Issue.—May a private carrier’s bond (Customs form 3588) be 
accepted from a private carrier for transportation of his own goods as 
ship’s chandler to vessels berthed in nearby ports when no bonded 
common carrier facilities are reasonably available? 

Facts.—A firm, operator of a bonded public warehouse, does _busi- 
ness as a ship’s chandler, selling ships’ supplies to various vessels 
berthed at Chester and Philadelphia, Pa., and Wilmington, Del. All 
merchandise transported by the chandler belongs to that firm. The 
District Director at Philadelphia has determined that bonded com- 
mon carrier facilities are not reasonably available, as set out in 19 
U.S.C. 1553, and plans to approve an application by the chandler for 
designation as a private bonded carrier and accept a private carrier’s 
bond on Customs form 3588. The field also plans to accept a term bond 
for exportation or transportation (Customs form 7559). 

Law and analysis—The chandler cannot be designated a private 
bonded carrier, as set out in 19 U.S.C. 1551, and Customs cannot 
accept the chandler’s private carriers bond. Section 1551 provides in 
relevant part: 

A private carrier, upon application, may in the discretion of 
the Secretary, be designated * * * a carrier of bonded merchan- 
dise * * * subject to such regulations * * * as the Secretary 
may prescribe * * * . 

The regulations prescribed are set out in section 112.11(a) (4) (i) (ii) 
(iii) (A) (B)(C), Customs Regulations. Regardless of the availability 
of bonded common carrier facilities, a private bonded carrier can be 
designated as such and a private carrier’s bond can be accepted if that 
person meets the requirements of that regulation. The applicant in 
this case does not meet the movement requirements of subsections 
(iii) (A) (B) (C) of the regulations, which are: 

(iii) The merchandise is to be transported: (A) From the port of 
importation, or port where entered for warehouse, to the private 
carrier’s Customs bonded warehouse or bonded container station 
for physical deposit; (B) from the private carriers’ Customs 
bonded warehouse or bonded container station to another Cus- 
toms bonded warehouse for physical deposit; or (C) if for expor- 
tation, from the private carrier’s Customs bonded warehouse or 


bonded container station to a Customs bonded warehouse at the 
port of exportation. 
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It is clear from a reading of those subsections that a designated 
private carrier cannot transport merchandise under bond from that 
carrier’s bonded facilities for direct lading on a vessel for exportation. 

The private carrier’s bond (Custom Form 3588), which the Customs 
field office plans to accept from the applicant, specifically refers to 
regulations under section 551 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1551). It is clear this bond cannot be accepted in this case. 

Sections 1551 and 1553 of title 19, United States Code, are separate 
and distinct, and have no relation to each other. Section 1553 allows 
the transportation of bonded merchandise destined for a foreign 
country to be transported otherwise than by a bonded common carrier 
in places where no bonded common carrier facilities are reasonably 
available, under such regulations as the Secretary shall prescribe. The 
regulations cited above are not applicable to carriers operating under 
this statute when bonded facilities are not reasonably available. The 
regulation which is applicable is section 18.20(b) of the regulations, 
which requires that a bond for exportation or transportation or for 
transportation and exportation (single entry) (Customs Form 7557) 
be accepted in these cases. 

Holding.—The applicant is not eligible for designation as a private 
bonded carrier under 19 U.S.C. 1551 because of the applicable regula- 
tions; therefore, a private carrier’s bond cannot be accepted from that 
firm. Because bonded common carrier facilities are not reasonably 
available, under the provisions of 19 U.S.C. 1553, a bond for exporta- 
tion or transportation or for transportation and exportation (single 
entry), as directed by section 18.20(b) of the regulations, may be ac- 
cepted. The movements contemplated by the applicant can be accom- 
plished in this manner. 

Possible alternative.-—Although not directly allowed by a regulation, 
since the applicant will be transporting under bond on a continuous 
basis, we see no reason why a term bond for transportation and expor- 
tation, on Customs form 7559, or a general term bond (which includes 
a bond for transportation and exportation), on Customs form 7595, 
cannot be accepted. 


(C.S.D. 80-190) 


Entry: Transfer of Liability for Duties Prior to Completion of Entry 
Process 


Date: January 18, 1980 
File: BON-1-RRUCDB MM 
210751 
Issue.—Whether a broker is contractually or statutorily liable for 
payment of increased or additional duties on merchandise released in 
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his name under his bond when the entry summary for such merchan- 
dise is filed in the name of the actual owner under the owner’s bond. 

Facts.—Actual owner A has on file with Customs a valid term or 
general term bond. Customhouse broker B makes an entry in his own 
name, obligating his own bond. Within the prescribed time B files the 
entry summary in the name of A. 

Law and analysis.—Sectien 484(a), Tariff Act of 1930, as amended 
(19 U.S.C. 1484(a)), provides that the consignee of imported mer- 
chandise must (1) make entry by filing documents (entry documenta- 
tion) necessary to determine whether the merchandise may be released 
from Customs custody, and (2) file any other documentation (entry 
summary documentation) necessary to enable Customs to assess 
duties, collect statistics on imported merchandise, and determine 
whether other requirements of law or regulations are met. 

‘ Section 485(a), Tariff Act of 1930, as amended (19 U.S.C. 1485(a)), 
provides for certain declarations to be made by the consignee making 
an entry under 19 U.S.C. 1484. Further, section 141.19 of the Customs 
Regulations requires the consignee in whose name the entry is made 
to execute the declaration on the entry summary for merchandise 
entered for consumption, warehouse, or temporary importation under 
bond, or the rewarehouse or bonded manufacturing warehouse entry. 

The petitioner contends that if the entry documentation is filed by 
a broker in his name and the entry summary documentation containing 
the declaration is filed in the name of the actual owner then the statu- 
tory provisions of 19 U.S.C. 1485(a), will not be complied with because 
the declaration will not have been made by the person in whose name 
entry was made. 

As noted above, the entry process is not completed for purposes of 
19 U.S.C. 1484 and 1485, until the entry summary documentation is 
filed with Customs. Therefore, it is Customs opinion that when mer- 
chandise is released in the name of the broker and the entry summary 
documentation is made in the name of the importer, the consignee in 
whose name entry is made for purposes of 19 U.S.C. 1485(a), would 
be the importer in whose name the entry summary is filed. Substitu- 
tion of a principal for an agent prior to or at the time of filing the 
entry summary would not violate the entry declaration requirement 
of 19 U.S.C. 1485(a), because the entry process has not been completed. 

Concerning the bond liability of the two parties, section 142.4(b) (2) 
reads: 

If entry is made in the name of an agent, supported by the 
agent’s bond, or in the name of a principal, supported by the 
principal’s bond, and the entry summary thereafter is filed in 
the name of the other party, the party named in the entry sum- 


mary shall file one of the bonds enumerated in paragraph (a) of 
this section. In this circumstance, the bond obligation of the 
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party in whose name entry was made shall be terminated, as to 
any liability which may accrue after the bond filed by the party 
named in the entry summary becomes effective, and the party 
filing the entry summary need not file the separate declaration 
of the actual owner and the superseding bond otherwise required 
under section 141.20 of this chapter. 

Holding.—If the broker’s liability is transferred to the actual owner 
prior to the completion of the entry process, then his contractual and 
statutory liability for payment of increased or additional duties is 
terminated upon completion of that transfer. 


(C.S.D. 80-191) 


Constructed Value: Dutiability of Payments for Use in the United 
States of Patented Process 


Date: Jauuary 21, 1980 
File: RRUCV: BS 
061493 


Issue.—Whether certain royalties paid to obtain the use of patents 
and know-how in connection with a ‘“‘precarbon process’ are dutiable. 

Facts—The importer, a manufacturer of steel and steel products, 
engaged the German engineering firm of (name) to design coke 
batteries for use in the United States. Certain foreign components 
were obtained with (name’s) assistance to be used in the manufacture 
or assembly of the batteries. The importer states that for the most 
part these components were standard or off-the-shelf products of the 
third party manufacturers and comprised approximately one-fourth 
or less of each of the completed batteries. Certain engineering assists 
were provided by (name) and/or the importer in connection with 
some of these battery components and the dutiability of these assists 
is not in issue. 

In operating the completed coke batteries in the United States, 
the importer utilizes a “‘precarbon process”, which involves a method 
of preheating coal before it is fed into the coke ovens. The right to 
use this process was granted to the importer pursuant to a license 
agreement between itself and (name). The agreement provided that 
(name) furnish to the importer “‘* * * all know how, information, 
and material to enable (the importer) to have manufactured and to 
erect, put on stream, operate and maintain the process plant * * *’. 
The rights and technical information were granted to (name) for the 
benefit of the importer by a third party (X), of West Germany. 
For the first process plant the importer made a royalty payment 
of $625,000 and for the second plant $800,000. The two plants related 
to the two coke batteries herein involved. 
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In the opinion of the Area Director, New York Seaport, the pre- 
carbon process is an integral part of the production of the foreign 
components used in construction of the coke batteries, and therefore 
the royalties paid for the know-how, technical information, etc., are 
dutiable costs of production. 

On the other hand, the importer argues that the know-how, data, 
and technical information granted through the purchase of the pre- 
carbon process are not connected with the manufacture of the im- 
ported components and therefore the royalties paid for such process 
are not dutiable. In a submitted affidavit, the president of (name), 
states that to the best of his knowledge no technology or engineering 
originating from (X) was used to produce any articles, machines or 
equipment imported to the United States for use in the coke batteries. 
A similar statement is made by the importer’s manager for purchas- 
ing—construction. However, (name) does advise that certain specifica- 
tion data, such as dimensions, tolerances, capacities and temperatures 
were transmitted to every manufacturer of machines and equipment in 
order for them to prepare a contract bid for the particular com- 
ponents involved. (Name) states that these specifications did not 
result in any saving for the manufacturers in design or construction 
work. 

Law and analysis.—Section 402(d)(1) of the Tariff Act of 1930, as 
amended, provides in pertinent part that the constructed value of 
imported merchandise shall include the cost of materials and of fab- 
rication or other processing of any kind used in producing such or 
similar merchandise. 

In order to satisfy statutory constructed value, it is the actual cost 
of manufacture and not the manufacturer’s actual cost that must be 
determined. See Goodrich-Gulf Chemicals Inc. v. United States, R.D. 
11733 (1971). Accordingly, the essential question is whether the know- 
how and other information acquired by the importer pursuant to the 
license agreement was necessary to, and was used in the production of, 
the imported components. Thus, in ORR 74-0343, we held that a 
royalty payment for the right to use a patented process which in turn 
was an integral part of the assembly of certain merchandise was 
considered to be part of constructed value. 

Holding.—The record establishes that the know-how, technical 
information, and other data acquired by the importer in order to 
construct the precarbon process were not used to produce the im- 
ported components. While certain dimensions, tolerances, etc., were 
furnished free of charge to the manufacturers, this information was in 
the nature of specifications, and was not an integral part of the pro- 
duction of the components. Rather, such information appears to 
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be “‘ * * * instructions which every buyer must give to a manufac- 
turer.’’ See Exbrook, Inc. v. United States 69 Cust. Ct. 224 (1972). 

Under the circumstances, the royalties paid under the license agree- 
ment are not dutiable. 

We must emphasize, however, that royalty payments made for 
processing techniques, equipment, know-how, technical assistance, 
designs, and other types of production assists required to produce 
imported goods are dutiable. Thus, what the royalty payment is made 
for will determine whether or not that payment constitutes part of 
dutiable value. Each case must be examined in light of its own facts, 
and our holding in this situation is applicable only to the particular 
circumstances involved. 


(C.S.D. 80-192) 
Classification: Grass Skis 
Date: January 23, 1980 


File: CLA-2: RRUCGC 
061608 c 


This request for internal advice was initiated by the law firm of 
(name), in a letter dated February 28, 1979. 
Facts——The grass skis in issue measure approximately 2 feet in 


length and have a set of rollers attached to a flexible belt. This as- 
sembly rotates around a metal track to which is affixed a binding 
which is designed to hold a conventional snow ski boot. It is assumed 
that these grass skis are manufactured in a country whose products 
are entitled to column 1 rates of duty. 

The inquirer maintains that the grass skis are classifiable under the 
eo nomine provision for skis and snowshoes, in item 734.96, Tariff 
Schedules of the United States (TSUS). 

Issue-—Whether the grass skis involved are essentially the skis 
provided for in item 734.96, TSUS, or are classifiable under the pro- 
vision for sport equipment not specially provided for, in item 735.20, 
TSUS. 

Law and analysis.—The inquirer states that grass skis were not in 
existence at the time the tariff schedules were enacted. However, he 
points out that tariff acts are made for the future as well as the present 
and tariff descriptions are designed to cover merchandise not known 
to commerce at the time the tariff statute was created. See Davies 
Turner & Co. v. United States, 45 CCPA 39, C.A.D. 669 (1957), and 
Smillie & Co. v. United States, 12 Ct. Cust. Appls. 365, T.D. 40520 
(1924). 

In order to show that the grass skis in issue are essentially those 





CUSTOMS 45 


skis provided for in item 734.96, TSUS, the inquirer states the fol- 
lowing: 

1. The grass skis are used for skiing on grass. 

2. They can and are used on the same slopes which are used 
for snow skiing. 

3. The snow skier can practice his proficiency and movements 
when there is no snow on the ground in preparation for the snow 
skiing season. 

4. The grass skis give the skier the same sensation of move- 
ment as in snow skiing. 

5. The grass skis are sold primarily by snow ski shops. 

6. Ski poles used in snow skiing are also necessary in grass 
skiing. 

7. Ski boots which skiers use in snow skiing are also used with 
the grass skis. 

The inquirer further states that although the grass skis are sports 
equipment provided for in item 735.20, TSUS, they are more specif- 
ically provided for under the eo nomine provision for skis, in item 
734.96, TSUS. 

It is to be noted that this office, in a ruling abstracted as T.D. 
66-7(19), held that light skis on wheels with rubber tires and metal 
bindings thereon, used for training on dry land, are classifiable as 
skis, in item 734.96, TSUS. 


Holding.—In light of the above referenced ruling and the fact that 
skis are eo nomine provided for, it is our view that the grass skis in 
issue are classifiable under the provision for skis and snowshoes, in 
item 734.96, (TSUS), dutiable at the rate of 8 percent ad valorem. 


(C.S.D. 80-193) 
Constructed Value: Addition for Profit Where no Profit is Realized 


Date: January 24, 1980 
File: RRUCV JV 
061853 


This request concerns the proper valuation of certain ladies outer- 
wear imported from the Dominican Republic. The merchandise was 
appraised on the basis of constructed value, section 402(d), Tariff 
Act of 1930, as amended. 

Issue.—Propriety of adding an amount for profit to the constructed 
value of the merchandise undergoing appraisement where it is estab- 
lished that the related manufacturer experienced a loss due to high 
startup costs. The basis of appraisement is not in dispute. 





46 CUSTOMS 


Facts.—The transactions involve “related parties’, as defined in 
section 402(g), Tariff Act of 1930, as amended. There are no other 
producers of merchandise of the same class or kind in the Dominican 
Republic. The present controversy arose over a contemplated value 
advance based on the addition of a factor of 8 percent for profit in 
the calculation of the appraised value of the merchandise. Counsel 
for the importer claims that the proposed addition is unwarranted 
since the manufacturer failed to earn a profit for the period involved. 

Law and analysis.—As you know, section 402(d)(2) requires that 
when the appraising officer is determining the general expenses and 
profit factor to be included in constructed value he must first look 
to what is usual in the production of merchandise of the same general 
class or kind in the country of exportation. Only where there are no 
other producers of the same general class or kind in the country of 
exportation, may resort be had to the actual general expenses and 
profit of the producer of the imported merchandise. In such cases, 
the actual general expenses and profit of the producer becomes that 
which is usual for purposes of satisfying the statute. 

Likewise, where the foreign producer sells to its parent company 
who is the sole importer of merchandise of that class or kind from 
the country of exportation, the producer’s actual general expenses 
and profit will be adopted for constructed value purposes unless 
there is persuasive evidence that the amount included for general 
expenses and profit is not fairly reflective of an amount usually re- 
flected in an arms-length transaction. Where evidence exists that by 
reason of the relationship between importer and exporter, the amount 
included for general expenses and profit does not fairly reflect the 
amount required by the statute, the transaction may be disregarded, 
and, if no unrelated transactions are available for consideration, 
the determination of the addition for general expenses and profit 
under section 402(d)(2), Tariff Act of 1930, as amended, would be 
based on the best evidence available as to what the general expenses 
and profit would have been if the transaction had occurred between 
unrelated parties. 

Under the old law, general expenses and profit were provided for 
separately in different subdivisions and were required to be proven 
as separate items in establishing a value on the basis of constructed 
value. In addition, the old law provided for minimum percentages 
for general expenses and for profit. The Customs Simplification Act 
of 1956 and amended section 402(d), brought the two components 
together in a single subdivision. The new law, as provided for in 
section 402(d)(2), eliminates these percentages, but requires that 
an addition be made for the usual general expenses and profit as a 
single element of value. See Fashion Ribbon Co. v. United States, 62 
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Cust. Ct. 1015, A.R.D. 252 (1969). In view of this action and the 
interpretation given to the old law, it is evident that Congress did 
not require a separate itemization for general expénses and profit 
under section 402(d). 

It is undisputed that the manufacturer’s failure to experience a 
profit in this case is due entirely to its extraordinary general expenses, 
incurred by high startup costs. It would naturally follow from such a 
situation that profits would be either nonexistent or significantly lower 
than expected. We find nothing in the record to indicate that a profit- 
able operation abroad was not intended or reasonably anticipated. 
This is evident by the fact that the parties operate as separate profit 
centers each responsible for its own profitability. Furthermore, there 
is no evidence to suggest a shifting of profits (in whole or in part) 
from subsidiary to parent so as to give rise to the establishment of a 
rigged or special intercompany price for the purpose of avoiding duties. 
On the contrary, the 1978 profit and loss statements of the parent 
company reflect minimal profits on sales in the United States of the 
merchandise undergoing appraisement. These minimal returns, in our 
opinion, would undoubtedly preclude a shifting of profits for the pur- 
pose mentioned. In view of these facts, and since the appraising officer 
has apparently accepted the manufacturer’s actual expenses as usual, 
it necessarily follows that he must also accept its actual profit of zero. 

Counsel is correct in asserting that Customs cannot have it both 
ways. It cannot on the one hand accept the actual general expenses of 
the manufacturer regardless of how extraordinary they may be and 
on the other hand reject the resulting failure to earn a profit on the 
mere assumption that a profit would usually be reflected in an arm’s- 
length sale. There must be something more. That is, there must be 
persuasive evidence that by reason of the relationship of the parties, 
the amount included for general expenses and profit as a single element 
of value does not fairly reflect the amount required by the statute. 
It is only then that the transaction may be disregarded and resort be 
had to utilizing all reasonable ways and means to arrive at the addi- 
tion for purposes of satisfying the statute. We find no evidence, much 
less persuasive evidence, in this case that the amount for general 
expenses and profit is other than would be reflected if the transaction 
had been at arm’s-length. Since no basis either in law or in fact exists 
upon which to support the proposed addition, it must be rejected. 

Holding.—A profit factor should not be added to the constructed 
value of imported merchandise where it is established that the related 
manufacturer’s (sole producer of merchandise of that class or kind in 
the country of exportation) failure to earn a profit is due entirely to 
its extraordinary general expenses, which the appraising officer has 
accepted as being usual (actual) for the purpose of satisfying the 
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statute. In order to disregard the transaction between the related 
parties and make the appropriate addition, there must be persuasive 
evidence that by reason of their relationship, the amount included for 
general expenses and profit as a single element of value does not 
fairly reflect the amount required by the statute. 


(C.S.D. 80-194) 


Vessels: Landing and Modification of Fish Nets Which Are the Equip- 
ment of Foreign-Flag Fishing Vessels 


Date: January 25, 1980 
File: VES-13-RRUCDC 
104430 JL 


This ruling concerns the landing and modification of fish nets which 
are equipment of foreign-flag fishing vessels. 

Issues.—(1) May imported fish nets be supplied to foreign-flag 
vessels being constructed in American shipyards? 

(2) It is permissible to offlade fish nets which are vessel equipment 
onto a dock for modification without the payment of duty? 

Facts.—Fish nets of foreign origin are to be imported and supplied 
directly to foreign-flag fishing vessels which are under construction at 
American shipyards in San Diego and Tacoma. After the fish nets are 
laded onboard the vessel, it is desired to offlade them to the dock to 
modify them. The modifications consist of attaching U.S. origin float 
lines and chain lead lines. 

Law and analysis.—In Otte v. United States, T.D. 36489 (USCCA 
1916), it was held that fish nets are ships’ equipment. 

19 U.S.C. 1446 provides that vessels arriving in the United States 
from foreign ports may retain on board without the payment of duty 
the legitimate equipment of such vessels, but if landed and delivered it 
shall be considered and treated as imported merchandise. 

19 U.S.C. 1309(a) (2) provides that articles of foreign origin may be 
withdrawn from any Customs bonded warehouse or from continuous 
Customs custody elsewhere than in a bonded warehouse free of duty 
for supplies (including equipment) or repair of foreign vessels employed 
in the fisheries or in the whaling business. 

The provisions of 19 U.S.C. 1309(a)(2) are operative in the case of 
foreign vessels actually employed in the fisheries or in the whaling 
business. Under the factual situation presented, the relief afforded by 
section 1309 is only available when the nets in question are delivered to 
the vessel subsequent to their delivery and after being put into service 
in the fisheries under a foreign flag. 
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19 U.S.C. 1446 would not apply as the vessel would not have arrived 
in the United States from a foreign port. The nets would therefore not 
be subject to duty upon their offlading from the vessel for modification 
on the dock. However, Customs control is necessary because 19 U.S.C. 
1453 provides that if any merchandise is laden on, or unladen from, any 
vessel without a special license or permit therefor issued by the Dis- 
trict Director, the master of such vessel and every other person who 
knowingly is concerned, or who aids therein, in removing or otherwise 
securing such merchandise shall each be liable to a penalty equal to 
the value of the merchandise so laden or unladen, and such merchan- 
dise shall be subject to forfeiture. If the value thereof is $500 or more, 
the vessel on or from which the same shall be laden or unladen shall be 
subject to forfeiture. Accordingly, before such nets may be unladed, 
an application for a permit or special license shall be made by the mas- 
ter, owner, or agent of the vessel on Customs form 3171. The District 
Director of Customs’ office at the port concerned will determine what 
supervision, if any will be necessary during the entire operation. 

Holding.—(1) Fish nets of foreign origin dedicated to use as ship’s 
equipment may be laded aboard a foreign-flag vessel constructed in an 
American shipyard free of duty under 19 U.S.C. 1309(a) (2) subsequent 
to its completion and registry under a foreign flag. 

(2) Such nets, after being laden aboard the vessel, may be offladen 
for modifications on the dock under a permit or a special license for 
lading and unlading granted by the District Director of Customs. 


(C.S.D. 80-195) 


Vessel Repairs: Dutiability of Warranty Work, Inspections and 
Surveys 


Date: January 25, 1980 
File: VES—13-18-RRUCDC 
104344 JL 


To: Regional Commissioner of Customs, Los Angeles, Calif. 


This is in reference to your letter of October 30, 1979, in which you 
requested a ruling pursuant to section 4.14(k), Customs Regulations, 
on a petition filed by (U.S. company) for relief from duties accruing 
under section 466, Tariff Act of 1930, as amended, on the cost of 
repairs covered by vessel repair entry 186775, dated May 17, 1979, 
regarding the (vessel No. 3). 

The file discloses that the (vessel No. 2), according to the petitioner 
formerly the (vessel No. 1), was sold to (foreign company), (foreign 
city), Japan; that the vessel’s document was surrendered; that the 
bow and stern sections were removed from the vessel and scrapped; 
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that the midbody was used in the construction of the (vessel No. 3); 
and that a new official number was issued to the resulting vessel by 
the U.S. Coast Guard. The Coast Guard has informed us that the 
(vessel No. 3), official No. 594374, was built in 1977 in Japan; that 
the vessel was issued a permenant register on September 8, 1978; and 
that its home port is listed as Wilmington, Del. 

On August 3, 1979, you transmitted to (U.S. company) a copy of 
Customs form 226 reflecting tentative liquidation of vessel repair 
entry No. 186775. On September 28, 1979 (U.S. company) filed a 
petition for reconsideration under 4.14(k), Customs Regulations, 
expressing its position that the items contained in the vessel repair 
entry which are listed as “Guarantee Item—No Charge” and that 
those items generally referred to as “‘modifications’” are duty free. 

In your August 3 letter, you expressed the opinion that the ‘“‘No 
Cost” items performed in Japan are dutiable because they constitute 
“prepaid foreign repairs’. (U.S. company’s) position, as expressed in 
their September 28 petition, is that charges for warranty work per- 
formed by the builder of the vessel are not additional costs which 
(U.S. company) has to bear, as opposed to a service contract where 
such contract requires additional moneys to maintain equipment. 

In a ruling to you concerning the vessel (name), case No. 104319, 
dated December 12, 1979, on pages 4 and 5 we discussed the proper 
treatment of no cost guarantee items and the petitioner’s position 
that these were not dutiable. We held that remission of duty on 
such items is not authorized by the vessel repair statute, 19 U.S.C. 
1466, and that to extend the “one round voyage” rule abstracted in 
T.D. 71-83, and the holding in ORR ruling 23-69 would be un- 
warranted because it would be contrary to the purpose of the statute, 
i.e., protection of American shipyards and the manufacturers of Amer- 
ican parts. Accordingly, following the ruling in case No. 104319 we 
hold that warranty work performed in a foreign shipyard under a 
contract is dutiable to the extent that such work would have or- 
dinarily been dutiable under the vessel repair statute. 

We note on (foreign company) invoice 352 228600-2 that item Nos. 
G-0177, Sump Survey, and G-0130, Gyro Pilot Check, are inspec- 
tions or surveys which did not lead to repairs. Following the holding 
in CIE 429/61, these items which did not lead to dutiable repairs 
are not dutiable under the statute and should be liquidated accordingly 

In analysing the invoices and the Customs forms 226 which were 
submitted with the petition and executed by the company’s regional 
manager on October 1, 1979, we hold that the following items which 
the petitioner contends are nondutiable by virtue of being modih- 
cations to the hull and fittings of the vessel are instead dutiable as 
either repairs or equipment purchases and/or installation expenses: 
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Bill No. 352-—228600-03 


1. Engine Department.—Item No. 1 entails the installation of a new 
air compressor which is “owner furnished’’. If this item was purchased 
overseas it is dutiable under the statute pursuant to the holding in 
CIE 94/60, even if it is of U.S. manufacture. In any case, the installa- 
tion expenses are dutiable. The following items are also dutiable: 

(3) fire extinguisher (repair). 

(4) low oil outlet pressure alarm (repair). 

(5) spare parts furnished (equipment purchases). 

(6) flow meter installed in cylinder oil tank (equipment 
purchases). 

(7) modified meters (repairs). 

(8) installed steel board in machine shop (equipment purchase 
and installation). 

(9) modified oil mist detector (repair). 

. Electric department.—The following are dutiable: 

(1) installation of 34 time lapse meters (equipment purchases 
and installation). 

(2) owner-supplied menn pressure calculator installation (equip- 
ment installation). The calculator may be dutiable per CIE 
94/60. 

(3) engineroom telephone alarm modifications (repairs). 


(4) huge vessel light installation (equipment purchase and 
installation). 


Invoice No. 352-228600-4 


. Engine department.— 

(10) propellor blades polished (repair). 

(15) spare impeller parts relocated from storeroom. to engine 
room (installation of equipment). 

(17) relocation of welding machine (equipment installation). 

2. Electric department.— 

(5) space heater relocated (equipment installation). 

Turning now to (foreign company) invoice No. 352—228600-01, we 
note that you have tentatively liquidated 12,117,900 yen in survey 
costs as dutiable. We note that on the copy of the original Customs 
form 226 submitted by (U.S. company) these items are listed as 
“Survey (Warranty)” but a reading of items 3 through 47 therein 
indicates that the work performed probably was conducted in order 
to comply with U.S. Coast Guard and ABS survey requirements. 
Headquarters ruling No. 103480, copy enclosed, which clarified CIE 
429/61, held that where a survey is undertaken to meet the specific 
requirements of a governmental entity, classification society, in- 
surance carrier, etc., the cost is not dutiable even when dutiable 
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repairs are effected as a result thereof. Therefore, if the above-men- 


tioned items were conducted as part of an ABS and/or U.S. Coast 
Guard survey, they would not be dutiable. 


(C.S.D. 80-196) 


Vessel Repairs: Application for Relief From Payment of Vessel Repair 
Duties; Timeliness of Filing; Section 4.14(e), Customs Regulations 


Date: January 25, 1980 
File: VES-13-18-RRUCDC 
104314 JL 


This ruling concerns an application for relief from payment of vessel 
repair duties filed pursuant to section 4.14(e) (2), Customs Regulations. 

Issue.—Was the application for relief from payment of vessel repair 
duties timely filed? 

Facts.—A vessel repair entry was filed for the (name of vessel) on 
March 24, 1977, in Houston, Tex. The entry was subsequently liqui- 
dated and marked ‘‘posted” on March 3, 1978. On May 24, 1979, 
counsel for the owners of the vessel filed a request for reconsideration 
asking that Customs reconsider its liquidation on “equitable grounds.” 

Counsel contends in its application as follows: 


1. Receipt by the vessel owner of the certified notice of liqui- 
dation in the mails was delayed beyond the 90-day period subse- 
quent to the day of liquidation because the address used by 
Customs was incorrect. 

2. The referral by Customs personnel of representatives of the 
owner to the San Francisco regional office on August 24, 1978, 
delayed the identification of the liquidation problem by proper 
personnel of the owner, thus causing identification of the problem 
to be delayed beyond the 90-day period. 

3. There is no record in the owner’s files of its receiving the 
preliminary notice of liquidation. 

4. The problems which have occurred regarding the receipt of 
the notices were not due to any intentional negligence or wrong- 
doing by the owners. 

5. No vessel repair duties are due on the entry because the 
vessel qualifies as a special purpose vessel within the meaning of 
19 U.S.C. 1466(e). 


Law and analysis.—Section 4.14(e), Customs Regulations, provides 
that an application for relief from payment of vessel repair duties 
may be filed with Customs alleging that the items covered thereby are 
within the provisions of 19 U.S.C. 1466(c) (now (e)) and that it shall 
be filed within 90 days from the date of entry. Extensions of time are 
authorized before liquidation but the last sentence of section 4.14(e) 
provides as follows: 
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Inasmuch as an unprotested liquidation insofar as it relates to 
the classification of items under section 466(a) of the Tariff Act 
of 1930, as amended, is final at the expiration of 90 days, a subse- 
quent application in regard to such classification cannot be con- 
sidered in the absence of a timely protest. 


Section 159.9(c), Customs Regulations, provides as follows: 


Date of liquidation. The bulletin notice of liquidation shall be 
dated with the date it is posted or lodged in the customhouse for 
the information of importers. The entries for which the bulletin 
notice of liquidation has been prepared shall be stamped ‘“‘liqui- 
dated,” with the date of liquidation, which shall be the same as 
the date of the bulletin notice of liquidation. Such stamping shall 
be deemed the legal evidence of liquidation. [Italic supplied.] 


Section 174.12(e) provides in relevant part as follows: 


Time of filing. Protest shall be filed, in accordance with section 
514, Tariff Act of 1930, as amended (19 U.S.C. 1514). 
Within 90 days after either: 
(1) the date of notice of liquidation or reliquidation in ac- 
cordance with sections 159.9 or 159.10 of this chapter; * * * 


In applying the above to the facts of this case, we find that the ap- 
plication for relief under section 4.14(e) was not filed before liquidation, 
the liquidation was accomplished approximately 1 year following the 
filing of the entry, the entry was stamped with the date of liquidation 


which is the legal evidence of liquidation pursuant to section 159.9(c), 
and no protest was filed as required by section 174.12(e) within 90 
days after the date of notice of liquidation. Inasmuch as the bulletin 
notice of liquidation is the only legal notice of liquidation required of 
the Customs Service, we find the arguments pertaining to the non- 
receipt by the petitioner of either a preliminary notice of liquidation 
or a final notice of liquidation to be irrelevant. We do note that the 
address used in mailing the certified notice of liquidation to the vessel 
owner was that which was supplied in the vessel repair entry. 

As to the argument that the problems were not due to intentional 
negligence or wrongdoing on the owner’s part and that the application 
should be considered on equitable grounds, we find that we do not have 
the authority to consider this petition inasmuch as the District 
Director’s classification of the items as dutiable under 19 U.S.C. 1466, 
is not subject to reconsideration once a liquidation has been accom- 
plished, unless a valid protest was filed. As can be readily seen from 
the above, no protest was timely filed and, therefore, the liquidation 
is binding on all parties thereto. 

Holding.—The application for relief was not timely filed as it was 
submitted more than 90 days subsequent to liquidation of the entry 
in question. 
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(C.S.D. 80-197) 


Vessel Repairs: Nondutiability of Lubricant and Refrigerant as 
Consumable Supplies 


Date: January 25, 1980 
File: VES-13-18-RRUCDC 
104211 JL 


This ruling concerns a petition filed under section 4.14(k), Customs 
Regulations, for relief from payment of vessel repair duties. 

Issues.—(1) Is Capella ‘““D’’ Waxfree oil a preservative and there- 
fore dutiable under the vessel repair statute, or is it a lubricant which 
is a consumable supply and not dutiable? 

(2) When propylene glycol is used as a refrigerant in a refrigeration 
system on a vessel, is it dutiable as a preservative or is it nondutiable 
by virtue of being a consumable supply similar to freon gas? 

Facts.—Following a South American voyage, an American flag 
vessel declared and entered purchases of freon gas, Capella “D” 
Waxfree oil and propylene glycol. The Regional Commissioner 
tentatively classified the Capella ‘‘D’ and the propylene glycol as 
articles which are preservative in nature and therefore dutiable under 
19 U.S.C. 1466. The vessel owner has filed a peitition for relief under 
section 4.14(k), Customs Regulations, maintaining that propylene 
glycol mixed with water is a secondary refrigerant in the refrigeration 
system on the vessel, Freon 11 being the primary refrigerant. The owner 
further maintains that Capella “D’” Waxfree oil is a lubricant used in 
the compressor of the refrigeration system and is therefore a con- 
sumable supply. 

Law and analysis —19 U.S.C. 1466(a), the vessel repair statute, 
provides in relevant part as follows: 

The equipments, or any part thereof, including boats, pur- 
chased for, or the repair parts or materials to be used, or the 
expenses of repairs made in a foreign country upon a vessel docu- 
mented under the Jaws of the United States to engage in the 
foreign or coasting trade, or a vessel intended to be employed in 
such trade, shall, on the first arrival of such vessel in any port of 
the United States, be liable to entry and the payment of an ad 
valorem duty of 50 per centum on the cost thereof in such foreign 
country * * *, 

T.D. 39340 held in part that it appears to be well established that 
consumable supplies which are consumed in their use aboard a vessel 
would not be subject to duty under the vessel repair statute. 

CIE 887/64, dated May 26, 1964, held that freon gas for vessel re- 
frigeration systems is a consumable supply and its purchase in a 
foreign country, regardless of whether it is in connection with repairs 
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or whether the quantity purchased exceeds the quantity on board, 
will not subject it to vessel repair duties. 

Headquarters case No. 101242, dated March 31, 1975, held that 
propylene glycol used as a brine for refrigerating machinery and the 
air-conditioner on a vessel was not a consumable supply because it 
could be recovered if desired. 

While propylene glycol and freon gas are not identical substances, 
when used in refrigeration machinery as a heat transfer medium they 
serve precisely the same function. Inasmuch as freon gas for vessel 
refrigeration systems has long been held to be a consumable supply, 
propylene glycol when used in the same manner in the same type of 
equipment should also be considered a consumable supply not subject 
to duty under the vessel repair statute, notwithstanding the holding 
in case 101242. 

CIE 18/49, dated January 12, 1948, identified oil as an item which 
is free of duty under the vessel repair statute as a consumable supply. 
Since Capella ‘“D’’ Waxfree oil is a lubricant used in the compressor of 
the vessel’s refrigeration system, it is a consumable supply and is not 
subject to duty under the vessel repair statute. 

Holdings.—(1) Capella ““D’”’ Waxfree oil is a consumable supply 
when used as a lubricant in the compressor of a refrigeration system 
and is nondutiable under the vessel repair statute. 

(2) Propylene glycol, when used as a refrigerant, is a consumable 
supply and is not dutiable under the vessel repair statute. 

Effect on other holdings —Case No. 101242 overruled. 


(C.S.D. 80-198) 
Classification: Parts of a Rotary Tilling Device 


Date: January 28, 1980 
File: CLA-2:RRUCGC 
062304 jh 


In your letter of May 18, 1979, submitted on behalf of your client 
(name), you request the tariff classification of component parts for a 
rotavator, product of France. You state that the rotavator will be 
manufactured in the United States using a mixture of American parts 
together with the imported parts. 

The imported parts consist of a filler plug, inspection plug, level 
plug, setscrew, locknut, spring washer, nut, and gasket, all of which 
are used in a chain case cover and a jackshaft assembly, rotor drive 
shaft housing assembly, and a stub axle housing assembly. 

The rotavator is a rotary tiller which cuts and lifts the soil in 
preparation for planting. It is mounted behind a farm tractor by 
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means of a 3-poini hitch device. It is powered directly from the 
tractor power takeoff, through a universal drive shaft, to a single- 
speed transmission. The jackshaft then transmits the power from the 
gear box to the side chain drive. Power is then conveyed through 
the rotor drive shaft housing to the transverse rotor to which are 
fixed the soil working blades. 

It is your position that the component parts should be classified 
under the provision for parts of machinery for soil preparation, in 
item 666.00, Tariff Schedules of the United States (TSUS), and 
entitled to duty-free entry. We agree that the articles are described 
in item 666.00, TSUS, but not necessarily classifiable thereunder. 

The filler plug, inspection plug, level plug, jackshaft assembly, 
rotor drive shaft housing assembly, and the stub axle housing assembly 
would be classifiable as parts of machinery for soil preparation and 
cultivation, in item 666.00, TSUS, and entitled to duty-free entry. 

General interpretative rule 10(ij), TSUS, states that a provision for 
parts of an article covers a product solely or chiefly used as part of 
such article, but does not prevail over a specific provision for such 
part. There are specific provisions for screws, locknuts, gaskets, and 
washers. 

Item 870.45 of the tariff schedules provides for parts to be used in 
articles provided for in item 666.00, whether or not such parts are 
chiefly used as parts of such articles and whether or not covered by a 
specific provision within the meaning of general interpretative rule 
10(ij), and entitled to duty-free entry. However, headnote 2(1i1) to 
schedule 8, part 7, provides that item 870.45, TSUS, does not apply 
to articles provided for in schedule 6, part 3 (subparts A through F) 
with certain exceptions. 

The gaskets are parts to be used in the rotavator which is provided 
for in item 666.00, TSUS. Inasmuch as the gaskets are classifiable 
under item 773.25, TSUS, which is not excepted by schedule 8, 
part 7, headnote 2(ii), they would be classifiable under the provisions 
of item 870.45, TSUS, and entitled to duty-free entry provided they 
are actually used as parts of the rotavator and you comply with the 
applicable Customs Regulations (secs. 10.131 through 10.139, copy 
enclosed). 

Inasmuch as the setscrews, locknuts, and spring washers are pro- 
vided for in schedule 6, part 3D, they are excluded from item 870.45, 
TSUS, and are classifiable as follows: 

(a) Setscrew M16x 100 Hex. G8.8, and the setscrew M10x 25 
Hex. G8.8 are classifiable as screws having shanks or threads 
over 0.24 inch in diameter, in item 646.63, TSUS, and dutiable 
under item 923.53, TSUS, at the modified rate of 15 percent 
ad valorem. 
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(b) Locknut M16 and nut M10 Hex. G8 are classifiable under 
the provision for nuts of iron or steel, in item 646.56, TSUS, and 
dutiable under item 923.52, TSUS, at the modified rate of 0.1 
cent per pound plus 15 percent ad valorem. 

(c) Spring washer is classifiable under the provision for spiral 
and other lock washers, in item 646.65, TSUS, and dutiable at 
the rate of 9.5 percent ad valorem. 


(C.S.D. 80-199) 


Country-of-Origin Marking: Assessment of Additional Marking Duties 
Notwithstanding Redelivery Demand Not Timely Made 
Date: January 30, 1980 


File: MAR-1-01-RRUEE 
711890 HS 


This ruling clarifies section 141.113(a), Customs Regulations. 

Issue.—If Customs does not demand redelivery within the time 
period specified within section 141.113(a), Customs Regulations, may 
the 10 percent additional marking duties still be assessed on goods 
that do not meet country-of-origin marking requirements? 

Facts.—Section 141.113(a), Customs Regulations, provides that 
demand for redelivery for the purpose of marking or labeling of mer- 


chandise that is not legally marked shall be made not later than 30 
days after either the date of entry, in the case of merchandise examined 
in public stores and places or arrival, or the date of examination, in 
the case of merchandise examined at the importer’s premises. Clarifi- 
cation is requested as to whether additional marking duties may be 
assessed on goods that do not meet country-of-origin marking require- 
ments if the demand for redelivery is not made within the time period 
specified within section 141.113(a). 

Law and analysis.—Section 304 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1304), provides that every imported article shall be 
marked to indicate to an ultimate purchaser in the United States the 
English name of the country of origin of the article. 

The District Director may demand redelivery to Customs custody 
of any article (or its container) previously released which is found to 
be not marked legally with its country of origin for the purpose of 
requiring the article (or its container) to be properly marked. Section 
141.113(a), Customs Regulations, provides that demand for the re- 
delivery to Customs custody for the purpose of requiring articles to 
be marked legally shall be made not later than 30 days after either 
the date of entry, in the case of merchandise examined in public 
stores and places of arrival, or the date of examination, in the case of 
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merchandise examined at the importer’s premises. If demand for re- 
delivery is not made within this specified 30-day period, liquidated 
damages may not be assessed for failure to redeliver the goods. 
Section 134.2, Customs Regulations, provides that articles not 
marked as required shall be subject to additional duties of 10 percent 
of their final appraised value unless they are exported or destroyed 
under Customs supervision prior to liquidation of the entry, as pro- 
vided in section 304(c) of the Tariff Act of 1930, as amended (19 
U.S.C. 1304). There is no time limit beyond when the 10-percent 
additional marking duties can no longer be assessed. While demand 
for redelivery must be timely made for purposes of assessing liquidated 
damages under the redelivery bond, there is no requirement that de- 
mand for redelivery even be made for Customs to assess the 10- 
percent additional marking duties upon liquidation of an entry. 
In A. N. Deringer, Inc. v. United States (C.D. 2408), the U.S. Customs 
Court held that demanding redelivery is not a prerequisite to the 
imposition of marking duties. Demand of redelivery, the court said, 
is merely an administrative procedure to assist importers to meet the 
statutory conditions basic to avoidance of marking duties. 
Holding.—If Customs does not demand redelivery of articles that 
are not properly marked within the time period specified within sec- 
tion 141.113(a), Customs Regulations, the 10-percent additional 


marking duties described in section 134.2, Customs Regulations, 
may still be assessed on the articles if they do not meet country-of- 
origin marking requirements. Liquidated damages for failure to re- 
deliver would be precluded, though, if demand for redelivery is not 
timely made in accordance with section 141.113(a). 


(C.S.D. 80-200) 


Classification: Candy in the Shape of Baseballs and Plastic Miniature 
Bat Filled With Powdered Candy 


Date: February 4, 1980 
File: CLA-2: RRUCGC 
062560 c 


To: Area Director of Customs, New York, N.Y. 

From: Director, Classification and Value Division. 

Subject: Reconsideration of decision reached in internal advice 
request No. 167/78 relating to the tariff classification of a package 
of five candy baseballs and a plastic minature bat manufactured 
in Hong Kong. 

This request for reconsideration was initiated by the law firm of 

(name) in a letter dated July 17, 1979. 
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Facts.—The merchandise involved consists of five pieces of candy 
in the shpe of baseballs approximately % inch in diameter and a plastic 
miniature bat approximately 4% inches in length filled with powdered 
candy, all of which are enclosed in a cellophane bag labeled ‘‘Candy 
Baseballs with Bat.” 

As stated in the original decision there is no dispute as to the 
classification of the candy balls. They are classifiable under the provi- 
sion for candy and other confectionery, not specially provided for, 
in item 157.10, Tariff Schedules of the United States (TSUS). 

Our original decision holding that the bat and candy contained 
therein is classifiable as an entirety under item 737.95, TSUS, was 
based on the perception that the merchandise before us is identical in 
nature and use to that before the court in the case of The Spesco 
Corporation v. United States, 62 Cust. Ct. 297, C.D. 3749 (1969). 

The inquirer maintains that the entire importation is classifiable as 
candy under item 157.10, TSUS, because it consists of candy in its 
usual containers and should be classified as claimed by virtue of 
general headnote 6(b) (i), TSUS. 

Alternatively, the inquirer claims that if the merchandise is con- 
sidered to be candy in an unusual container, that all the candy should 
be classified as claimed, and the plastic baseball bat under the provision 
for other articles not specially provided for, of plastics in item 774.60, 
TSUS. 

Issue.—Is the merchandise involved governed by the decision in 
the Spesco case, supra? 

Law and analysis.—In the Spesco case, supra, the court held that 
candy-filled tool replicas comprised the actual merchandise being 
imported and that the tool replicas were not containers within the 
meaning of general headnote 6(b), TSUS. The tool replicas had signifi- 
cant uses as playthings for children quite apart from their original 
contents, and were classified as toys in item 737.90, currently 737.95, 
TSUS. 

It is our view that the instant merchandise is not governed by the 
Spesco case supra, for the following reasons: 

(1) It appears that the nature and predominant feature of the 
baseball bats filled with candy is the candy noting that the 
container is worthless without the candy. 

(2) An examination of the sample bats filled with powdered 
candy leads up to the conclusion that this merchandise would be 
immediately discarded after the powdered candy is consumed. 
Any use as a toy by children would in our opinion be a fugitive 
use. 

General Headnote 6(b)(i), TSUS, relating to the tariff treatment 
of containers not imported empty provides that: 
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The usual or ordinary types of shipping or transportation 
containers or holders, if not designed for, or capable of, reuse, 
and containers of usual types ordinarily sold at retail with their 
contents, are not subject to treatment as imported articles. 
Their cost, however, is under section 402 or 402a of the Tariff 
Act, a part of the value of their contents and if their contents are 
subject to an ad valorem rate of duty such.containers or holders 
are, in effect, dutiable at the same rate as their contents. 

It is our position that the plastic baseball bat is a usual container 
whose tariff treatment is governed by general headnote 6(b)(i), 
TSUS. 

Holding.—The powdered candy is classifiable under the provision 
for candy and other confectionary in item 157.10, TSUS, and dutiable 
at the rate of 7 percent ad valorem. 

The plastic miniature baseball bat is not subject to treatment as 
an imported article. However, pursuant to general headnote 6(b) (i), 
TSUS, it is in effect dutiable at the same rate as the powdered candy. 

You should inform the inquirer of this ruling. 
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CUSTOMS COURT 


Court No. 80-7-01157 


(Dated August 20, 1980) 


Barnes, Richardson & Colburn, Esqs. (Andrew P. Vance, Esq., of counsel), for 
the plaintiff. 

Alice Daniel, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, Field Office for Customs Litigation, and John J. Mahon, trial attorney, 
Esqs., for the defendant. 


Newman, Judge: In a matter of novel impression, this court has 
issued for the first time a temporary restraining order (TRO) and 
preliminary injunction. These extraordinary remedies are now available 
by reason of significant changes made by the Trade Agreements Act 
of 1979 (Public Law 96-39, 93 Stat. 144, enacted July 26, 1979) in 
procedures for judicial review of administrative determinations in 
countervailing and antidumping cases. The main purpose of this 
memorandum is to call these injunctive orders of first impression and 
but one aspect of the expanded jurisdiction of the court to the attention 
of the international trade community. 

Briefly, the facts and circumstances surrounding the issuance of 
the TRO and injunction are: In this action, plaintiff seeks review of 
the final countervailing duty determination and order of the Inter- 
national Trade Administration, U.S. Department of Commerce, 
respecting certain industrial fasteners from India, published in the 
Federal Register on July 21, 1980 (45 F.R. 48607 et seq.). On April 30, 
1980, pursuant to a preliminary countervailing duty determination 
(45 F.R. 28786 et seq.), the liquidations of certain entries of industrial 
fasteners from India were suspended. Following the final countervailing 
duty determination and order contested in this action, Customs issued 
orders on (or before) July 25, 1980, to commence liquidation of all 
entries which had been suspended on or after April 30, 1980, in 
accordance with the preliminary countervailing duty determination. 

In this context, plaintiff was faced with a critical problem—indeed, 
an emergency situation—on the eve of the impending liquidations 
ordered by Customs. It is questionable whether, apart from obtaining 
a judicial review of the Commerce Department’s underlying final 
countervailing duty determination, importers would be entitled to 
file administrative protests against individual liquidations by Customs, 
and to contest any denied protests in this court. However, section 
516A(c)(2) of the Tariff Act of 1930, as added by Public Law 96-39, 
1979, supra, provides that the Customs Court may enjoin the liquida- 
tion of entries of merchandise covered by a determination of the 
administering authority (the International Trade Administration) 
upon a request by an interested party for such relief and upon a 
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proper showing that the requested relief should be granted under the 
circumstances. Additionally, rule 19.1(b) of the Rules of the Customs 
Court provides for the issuance of a TRO under certain conditions. 

In the present case, plaintiff has filed a summons, a verified com- 
plaint, and applications for a TRO and an injunction. In connection 
with plaintiff’s applications, conferences were called by the court on 
July 28, 1980, and August 5, 1980; and a hearing was directed for 
August 7, 1980, at which oral argument was presented. Andrew P. 
Vance, Esq. represented the plaintiff association and Joseph I. Lieb- 
man, Attorney in Charge, Field Office for Customs Litigation, and 
John J. Mahon, trial attorney, Esqs. appeared on behalf of defendant. 
Also present at the first conference was Daniel A. Pinkus, Assistant 
Chief Counsel for Customs Court Litigation, U.S. Customs Service. 
Counsel for plaintiff adequately demonstrated that if protests against 
individual liquidations are not possible, enjoining liquidation of the 
entries was required to maintain the status quo and preserve the 
importers’ right to judicial review, since without an injunction many 
entries would be liquidated prior to the time the courts could enter a 
final decision on the merits of the dispute. Any such liquidations 
would preclude plaintiff from obtaining the full benefit of a favorable 
ruling on Commerce’s final countervailing duty determination. 
Under the circumstances herein, the relief requested by plaintiff is 
appropriate; and furthermore, defendants have stated in open court 
that they do not object to the proposed order granting an injunction. 
Hence, this memorandum includes the TRO that was entered on 
July 28, 1980 (effective until Aug. 7, 1980), and a subsequent order 
granting an injunction entered on August 7, 1980 (effective during 
the pendency of this litigation in the Customs Court and its appellate 
tribunals). 

This court emphasized at the hearing that it had no intention to 
impinge upon the jurisdiction of the Court of Customs and Patent 
Appeals. But plainly—and counsel for plaintiff conceded—if plaintiff 
were successful on the merits, and most certainly if plaintiff were not 
successful on the merits, plaintiff faced a perilous interval in the period 
after judgment rendered by the Customs Court and the taking of an 
appeal to the appellate tribunal and that court’s action relative to 
a stay. 

Parenthetically, Peter Buckfeller, Esq., attorney for the petitioner 
before the Department of Commerce (who has not yet intervened in 
this case as an interested party) was orally notified by this court of 
plaintiff’s applications and of the hearing on August 7, 1980. 
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InpusTRIAL Fasteners Group, AMERICAN ImporTERS ASSOCIATION, 
PLAINTIFF v. THE UNITED STATES, ET AL., DEFENDANTS 


Court No. 80-7-01157 
Temporary Restraining Order 
(Dated July 28, 1980) 


Upon reading and filing plaintiff’s application for temporary 
restraining order, the affidavit of counsel in support of issuance of the 
temporary restraining order, the verified complaint and motion for 
preliminary injunction and memorandum in support thereof, and upon 
all other papers and proceedings had herein, including a hearing 
attended by counsel for the named parties, it clearly appearing— 

(1) That immediate and irreparable injury, loss, or damage may 
result to the applicant before all possible interested parties or 
their attorney(s) can be heard in opposition to this application; 

(2) That the injury suffered by the assessment of countervailing 
duties in accordance with a final countervailing duty determina- 
tion and order (July 21, 1980, 45 F.R. 48607), in an amount 
equal to 18 percent of the f.o.b. for each particular entry, on all 
entries suspended pursuant to a preliminary countervailing duty 
determination (Apr. 30, 1980, 45 F.R. 28786) on industrial 
fasteners from India may be irreparable because such counter- 
vailing duty assessment may not be susceptible to administrative 
protest and would be irrecoverable even if the determination by 
the International Trade Administration, Department of Com- 
merce is held to be invalid by this court; 

(3) That orders to liquidate suspended entries were issued by 
Friday, July 25, 1980, allowing liquidations of the entries in 
question to begin immediately, potentially causing the aforemen- 
tioned irreparable harm; 

(4) That importers, including members of the plaintiff trade 
association, may have no means of contesting the legitimacy of 
the countervailing duty assessments upon the liquidation of the 
subject entries; and 

(5) That restraint of such liquidations will preserve the status 
quo until there is an opportunity to hold a hearing on the applica- 
tion for a preliminary injunction concurrently filed, and that such 
restraint will cause no harm to adverse parties, it is hereby 

OrpeERED that the defendants herein, together with their delegates 
and all other officers, agents, servants, and employees of the U.S. 
Customs Service shall be and they hereby are restrained from the 
liquidation of any and all entries or withdrawals from warehouse for 
consumption of certain industrial fasteners from India, which are 
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subject to the final countervailing duty determination and counter- 
vailing duty order issued by the Commerce Department and published 
in the Federal Register on July 21, 1980 (45 F.R. 48607), until August 
7, 1980, at time of hearing before the court; and it is 

FurRTHER ORDERED that defendants respond to plaintiff’s motion 
for preliminary injunction by personal service on plaintiff’s counsel 
on or before August 6, 1980 at 12 noon, and it is 

FurTHER ORDERED that plaintiff’s motion for preliminary injunction 
is set down for hearing before this court at 10 a.m. on August 7, 1980, 
and it is 

FurTHER OrpeERED that this order shall expire 10 days from the 
date of entry of same unless extended for good cause shown. 


INDUSTRIAL FastENERS Group, AMERICAN IMPORTERS ASSOCIATION, 
PLAINTIFF, v. THE UNiTED STATES, ET AL., DEFENDANTS 


Court No. 80—7-01157 
Order 
(Dated August 7, 1980) 


Upon reading and filing plaintiff’s motion for preliminary injunc- 
tion, its memorandum of points and authorities in support of motion 
for preliminary injunction, and the verified complaint; and upon 
defendants’ oral representation to this court that they do not object 
to an order enjoining the liquidation of entries of certain industrial 
fasteners from India, covered by the countervailing duty determina- 
tion and countervailing duty order published by the Department of 
Commerce on July 21, 1980 (45 F.R. 48607), during the pendency of 
this litigation; and it appearing to the court that preliminary injunc- 
tive relief is appropriate under the circumstances of this case; 

And after hearing oral argument by Andrew P. Vance, Esq., on 
behalf of plaintiff, and by John J. Mahon, Esq., on behalf of de- 
fendants, it is hereby 

ORDERED that the defendants herein, together with their delegates 
and all other officers, agents, servants, and employees of the U.S. 
Customs Service shall be and they hereby are enjoined during the 
pendency of this litigation from the liquidation of any and all entries 
or withdrawals from warehouse for consumption of certain industrial 
fasteners from India, which are subject to the final countervailing 
duty determination and countervailing duty order issued by the Com- 
merce Department and published in the Federal Register on July 21, 
1980 (45 F.R. 48607). 
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Recent Unpublished Customs 
Service Decisions 


The following listing of recent administrative decisions issued by 
the Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are not 
of sufficient general interest to warrant publication as Treasury 
decisions, the listing describes the issues involved and is intended to 
aid Customs officers and concerned members of the public in identi- 
fying matters of interest which recently have been considered by the 
Office of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained in a form appropriate for public 
distribution upon written request to the Office of Regulations and 
Rulings, attention: Legal Reference area, room 2404, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington, D.C. 20229. 
These copies will be made available at a cost to the requester of 
10 cents per page. However, the Customs Service will waive this 
charge if the total number of pages copied is 10 or less. 

Decisions listed in earlier issues of the Customs Buuuetin, through 
July 2, 1980, are available in microfiche format at a cost of $23.85 
(15 cents per sheet of fiche). It is anticipated that additions to the 
microfiche will be made quarterly and subscriptions are available. 
Requests for the microfiche now available and for subscriptions 
should be directed to the Legal Reference Area. Subscribers will 
automatically receive updates as they are issued and will be billed 
accordingly. 

Dated : September 8, 1980. 

Joun T. Ror, 
Acting Director, 
Regulations and Research Division. 





Date of 
decision 


8-29-80 


8-22-80 


8-29-80 


8-13-80 


8-11-80 


8-27-80 


7-28-80 


7-30-80 
5-21-80 
8-11-80 
6-25-80 


7-24-80 
7-24-80 


7-11-80 
8-11-80 
7-11-80 
8-11-80 
7-30-80 
8-11-80 
7-11-80 


7-30-80 


7-30-80 


File No. 


104756 


104766 


104796 


104805 


104806 


104822 


104832 


713031 


060905 
061199 
062523 
062906 


062990 
064271 


064458 
064570 
064666 
064702 
064806 
064828 
064906 


064915 


064929 
065049 


065052 
065157 


065237 
065245 


CUSTOMS 


Issue 


Instruments of international traffic: Stainless steel 
containers used to transport nickel powder 

Instruments of international traffic: Plastic bobbins 
and steel beams used to transport yarn and rovings 

Vessels: Whether floats for pipelines are vessels for 
purposes of the Jones Act 

Carrier control: Whether merchandise manifested for a 
U.S. port may be diverted foreign after vessel’s 
departure for foreign 

Carrier control: Whether a cable survey device may be 
carried between coastwise points by a non-coastwise- 
qualified vessel 

Carrier control: Whether a vessel which is proceeding 
between coastwise ports via a foreign port may use 
the incomplete cargo declaration procedure of either 
section 4.75 or section 4.84, Customs Regulations 

Vessels: Whether a foreign fishing vessel arrives in 
distress within the meaning of section 4.96(g), Cus- 
toms Regulations, if the refrigeration system for the 
fish is malfunctioning 

Entry: Use of immediate delivery procedure at Mexico 
border ports of entry under Public Law 95-410 

Classification: Cheese (117.75, 117.88) 

American selling price: Vinyl boots (700.60) 

Classification: Model airplane engine mount (737.95) 

Classification: Laminated strips of manmade fiber 
(309.20, 309.21, 309.25) 

Classification: Cheese (117.88) 

Classification: Steel products (607.66, 607.94, 609.80, 
609.84, 657.25) 

Classification: Fur plates (124.20, 124.60) 

Classification: Bead frame (710.60) 

Classification: Vest made from pieced fabrics (380.84) 

Classification: Lead foil (644.42) 

Classification : Screening material (338.30, 355.81, 355.82) 

Classification: Skinless frankfurters (107.25) 

American selling price: Shoe with cotton upper and 
rubber or plastic sole (700.60) 

Classification: Whether a label with stylized lettering 
on jeans constitutes ornamentation (382.00) 

Classification: Artificial sweetener (413.30) 

Classification: Whether triple stitching on the seams of 
a cotton work shirt ornaments the garment 

Classification: Halloween headwear (703.72, 737.95, 
772.30) 

Classification: Dress with lace top (382.02) 

Classification: Laboratory analysis of samples 

Classification: Whether X-stitching is ornamental on 
garment 





Date of 
decision 


8-20-80 
7-24-80 
8— 7-80 


7-30-80 


6-27-80 


8- 1-80 


8-11-80 


File No. 


066070 
066076 
066080 


066108 


066113 


066126 


066172 


CUSTOMS 


Issue 


Classification: Meat cones (107.62) 

Classification: Steel wire chimney brushes (750.70) 

Classification: Tin canisters used to transport bottles 
of wine; usual shipping or transportation containers; 
general headnote 6(b) (i), TSUS 

Classification: Wool underwear with lace edging (378.05) 

Classification: Radio-controlled model cars; hand-held 
transmitters (685.60, 737.15) 

Classification: Cocoa-flavored powdered drink mix 
(183.00, 183.05, 950.23) 

Classification: Waterless toilet (653.96) 





Judgment of the U.S. Customs Court in 
Appealed Case 


Aveust 20, 1980 


APPEAL 80-2.—United States v. RMS Electronics, Inc.—Batuns, 
ImpepANcCE Matcutne Covupiers, oR Matcuinc TRANSFORM- 
ERS—TRANSFORMERS—TELEVISION APPARATUS AND Parts— 
OTHER TRANSFORMERS—TSUS.—C.D. 4818 affirmed June 26, 


1980 (C.A.D. 1249). 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs Officers and others concerned. 

R. E. CHasen, 
Commissioner of Customs. 


731-TA-29 (Preliminary) 
AsPHALT Roorina SHINGLES From CANADA 


Notice of Institution of Preliminary Antidumping Investigation and 
Scheduling of Conference 

AGENCY: USS. International Trade Commission. 

ACTION: Institution of preliminary antidumping investigation to 
determine whether there is a reasonable indication that an industry 
in the United States in materially injured, or is threatened with 
material injury, or the establishment of an industry is materially 
retarded, by reason of imports from Canada of certain asphalt roofing 
shingles, provided for in items 256.90 and 523.91 of the Tariff Sched- 
ules of the United States (TSUS), allegedly sold or likely to be sold 
at less than fair value. 


EFFECTIVE DATE: August 21, 1980. 


FOR FURTHER INFORMATION CONTACT: Vera Libeau, 
Senior Investigator; 202-523-0368. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


This investigation is being instituted following receipt of a petition 
on August 21, 1980, filed by the Asphalt Roofing Manufacturers 
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Association, on behalf of domestic producers of asphalt roofing 
shingles. The petition requested the imposition of additional duties in 
an amount equal to the amount by which the foreign market value 
exceeds the U.S. price of asphalt roofing shingles imported from 
Canada. 

Authority.—Section 733(a) of the Tariff Act of 1930 (19 U.S.C. 
1673b(a)) requires the Commission to make a determination of 
whether there is a reasonable indication that an industry in the 
United States is materially injured, or is threatened with material 
injury, or the establishment of an industry in the United States is 
materially retarded, by reason of imports alleged to be, or likely 
to be, sold in the United States at less than fair value. Such a deter- 
mination must be made within 45 days after the date on which a 
petition is filed under section 732(b) or on which notice is received 
from the Department of Commerce of an investigation commenced 
under section 732(a). Accordingly, the Commission, on August 29, 
1980, instituted preliminary antidumping investigation No. 731-TA- 
29. This investigation will be subject to the provisions of part 207 
of the Commission’s Rules of Practice and Procedure (19 CFR 207, 
44 F.R. 76457) and particularly, subpart B thereof. 

Written submissions.—Any person may submit to the Commission 
on or before September 19, 1980, a written statement of information 
pertinent to the subject matter of this investigation. A signed original 
and 19 copies of such statements must be submitted. 

Any business information which a submitter desires the Commission 
to treat as confidential shall be submitted separately and each sheet 
must be clearly marked at the top “Confidential business data.” 
Confidential submissions must conform with the requirements of 
section 201.6 of the Commission’s Rules of Practice and Procedure 
(19 CFR 201.6). All written submissions, except for confidential 
business data, will be available for public inspection. 

Conference.—The Director of Operations of the Commission has 
scheduled a conference in connection with this investigation for 10 
a.m., e.d.t., on September 15, 1980, at the U.S. International Trade 
Commission Building, 701 E Street NW., Washington, D.C. Parties 
wishing to participate in the conference should contact the senior 
investigator for the investigation, Ms. Vera Libeau; 202-523-0368. It 
is anticipated that parties in support of the petition for antidumping 
duties and parties opposed to such petition will each be collectively 
allocated 1 hour within which to make an oral presentation at the 
conference. Further details concerning the conduct of the conference 
will be provided by the senior investigator. 

Inspection of petition.—The petition filed in this case is available 
for public inspection at the Office of the Secretary, U.S. International 
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Trade Commission and at the New York City Office of the U.S. 
International Trade Commission located at 6 World Trade Center. 
By order of the Commission: 
Issued: August 29, 1980. 


Kennetu R. Mason, 
Secretary. 
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